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Preface 

Elections are vital for advancement of democracy. However, they are not 

devoid of contestations and challenges that reflect underlying tensions in the 

society. In Kenya, the journey towards an inclusive democracy is not simple 

but is shaped by many struggles and the resilience of citizens. It is through 

demands for fairness, accountability and proper governance that democratic 

structures are built and strengthened. This has been the journey of the 

Kenyan democracy and this journal sought to contextualize the discussion of 

democracy in the pursuit of access to justice. 

 

The Kenyan democratic framework is hinged on periodic elections that are 

conducted as per the 

Constitution and other enabling laws. In this way, citizens are granted a 

chance to exercise their civil and political rights, creating access to democratic 

justice. However, this right is not available for everyone in the society, and 

there are areas of progressive realization. It is in this context and spirit of 

seeking a better democracy that the focus of this journal was conceptualized. 

 

This journal covers a wide range of topics on electoral democracy and justice. 

The right to vote comes central to this discussion and affects various people 

differently. This right is a fundamental entitlement that often faces systemic 

barriers for certain groups such as persons with disabilities and requires 

innovative solutions and collective efforts for redress. Ensuring access to 

democratic rights for persons with disability is not merely a legal obligation 

but also a moral imperative that speaks to the dignity and equality of citizens. 

 

The role of elections management agency in Kenya cannot be wished away 

in such a discussion. It is in the strength of this organ that assurance if given 

to citizens on the credibility of electoral processes. In this journal, the 

dysfunctionality of the IEBC is explored in the context of previous court cases, 

to offer lessons for the much-needed reforms. The electoral agency is the 

custodian of electoral integrity and plays a key role in promoting democratic 

growth in the country. Where elections are not conducted openly and as per 

the existing legal framework, people’s trust in elections declines and 

democracy is affected. 

 

The elusive nature of the two thirds gender rule is also interrogated in this 

journal and key reflections offered. Despite repeated calls for gender parity, 

women’s representation in political leadership has often fallen short of the 

legal underpinning and the spirit of inclusivity carried in the constitution of 

Kenya 2010. The journal interrogates the various obstacles and offers timely 
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reflections. Beyond the numbers, equity demands changes that transcend 

policies and practice to attitudes of the society to shape a desired future. 

 

The topical issues addressed in this journal invites readers to reflect on the 

ways of strengthening our democracy and access to justice. It challenges 

established notions and calls for innovative ways of seeking solutions for 

systemic barriers. By confronting the complexities that undermine access to 

democratic justice, this journal invites readers to reflect on innovative 

solutions for a more robust and inclusive democratic future. 
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Assessing the Realization of the Right to Vote for 

People Living with Disabilities in Kenya. 

 

Maragia Josephine* and Omondi Scholastica** 

 

ABSTRACT 

 

Purpose: This article aims at exploring the realization of the right to political 

participation for people living with disabilities (PLWDs) in Kenya. Historically, 

PLWDs have been excluded from exercising and enjoying their human rights 

including the right to access and participate in political life.  Article 29 of the 

United Nations Convention on the Rights of Persons with Disabilities 

(UNCRPD) guarantees an electoral process that is non-discriminatory while 

requiring state parties to provide disability-related accommodations for 

PLWDs to enable their equal right to vote. Kenya has ratified the UNCRPD 

and also guaranteed the right of access for PLWDs. Article 54 (2) of the 

Constitution mandates the state to ensure progressive implementation of the 

principle of access and ensure that at least 5% of members of the Public in 

elective and appointive bodies are for PLWDs. However, very little attention 

has been given to the voting rights of PLWDs in Kenya. 

Methodology: The article deploys a socio-legal research methodology. It is 

conducted by carrying out a desk review of the literature available and making 

an analysis to ensure that PLWDs access and participate in political life 

without experiencing any form of barriers. The research is informed by the 

social construction theory. 

Findings: The right to vote for PLWDs is challenged and eroded by a number 

of factors. These include a lack of transport for them to access public 

meetings like voter education, voter registration and voting activities, 

discriminative laws, lack of access to information, absence of an alternative 

and accessible modes of communication for the deaf and blind, lack of 

alternative and accessible voting tools and prejudices and discrimination from 
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ill-trained election officials and the members of the Public. The inaccessible 

environments and prejudices exclude PLWDs from political and public life. 

Disabled people can participate in political life if the barriers are removed and 

they have access to all facilities and opportunities like the other members of 

society. 

Value: The article provides insights into the ratification of CRPD and 

incorporation of disability laws into justice systems for purposes of information 

for stakeholders that may influence the recognition and implementation of 

disability rights and in particular the right to participate in political life. It also 

provides research evidence required for appropriate policy reengineering for 

the entire voting systems for PLWDs in Kenya and beyond. 

 Practical & Social Implications: The article concludes that there is an 

urgent need to create accessible environments for PLWDs to participate in 

political life. The article recommends continuous public sensitization and 

creating awareness of disability rights, development and implementation of 

appropriate laws by those in authority, development of integrated systems 

that offer essential facilities to accommodate the disabled, capacity building 

and professional development of election bodies and inclusion of organization 

for PLWDs in decision- making.  

Keywords:   Access, disability, right to vote, accessibility 

INTRODUCTION 

The right to participate in political life by persons living with disabilities 

(PLWDs) is enshrined in international, regional as well as national legal 

instruments. Article 29 of the United Nations Convention on the Rights of 

Persons with Disabilities (UNCRPD) guarantees an electoral process that is 

non-discriminatory while requiring state parties to provide disability-related 

accommodations for PLWDs to enable their equal right to vote.1 

The protocol to the African Charter on Human and People’s Rights 

guarantees the right to participation in political and public life for PLWDs.2 At 

the National level, the constitution of Kenya mandates the state to ensure 

                                                           
1   Article 29 of the United Nations Convention on Rights of People with 

Disabilities (UNCRPD) 
2   Article 21 of the Protocol to the African charter on Human and 

People’s rights on the Rights of Persons with Disabilities in Africa. 
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progressive implementation of the principle of access and ensure that at least 

5% of members of the Public in elective and appointive bodies are for 

PLWDs.3 Kenya has ratified the UNCRPD and the Protocol of the UN charter 

on the Rights of People with Disabilities in Africa. Despite the elaborate 

provisions of the law, very little attention is given to the voting rights of 

PLWDs. PLWDs have continued to face discrimination and segregation.4 

They are not enabled to freely exercise their right to political participation and 

social life. 

Political participation is an umbrella term referring to a range of activities. 

These include voting in elections, taking part in conducting political 

campaigns, petitioning, conducting protests, financing political campaigns 

and vying for electoral posts.5 Whereas all these aspects are important to 

people with disabilities, this article focuses on the right to vote. Voting is a 

fundamental aspect of democracy which enables persons to influence 

decisions affecting their lives.6 Voting forms the basis for voicing opinions 

about important issues such as education, healthcare and housing among 

others.7 Exercising the right to vote is more of a process than an event. The 

electoral process takes place in three cycles: pre-election, election and post-

election period. PLWDs face challenges at every stage of the electoral 

process.  This paper aims at identifying the challenges curtailing the disabled 

right to vote and recommend possible ways of ameliorating the same.  

This article is divided into four sections. Section I sets out an abstract showing 

the research problem, the purpose of the article, the value of the article and 

the research methodology.  The section also provides an introduction to the 

article, setting out the background and context and the theoretical framework. 

Section II identifies and discusses the normative and institutional challenges 

faced by PLWDs while exercising their right to votein three thematic areas. 

                                                           
3   Article 54(2) of the Constitution of Kenya, Laws of Kenya 
4   Banda M.C et all (2011) Globalising accessibility: Drawing experiences 

of developed countries to enable the participation of disabled people in 
Zambia. sourced from: 
https://www.researchgate.net/publication/254245258 

5   Carole Jean Uhlaner, “Politics and Participation” International 
Encyclopedia of social and Behavioral Sciences 2nd Edition 2015 

6   Virendrakumar, Bhavisha, “Disability-Inclusive Elections in Africa: A 
qualitative Review.” (2017) Sightsavers: Chippmen 

7  Ocharo, Jane. “An evaluation of access to Voting Rights for Persons 
with Mobility-impairment in Nairobi County.” Diss. University of Nairobi, 
2019. 

https://www.researchgate.net/publication/254245258
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Section III is concerned with setting possible ways of mitigating the challenges 

at each stage of the election cycle and Section IV offers a summary and 

conclusion of the article. 

Theoretical Framework 

This article is underpinned by the social constructivism theory. 

The social construct theory of disability moves away from the medical model 

of disability that focuses on the impaired individual.8 It highlights the role of 

the environment, social policy, institutions, ideology and law play in 

disadvantaging various sectors of the community.9 This theory defines 

disability as a socially constructed phenomenon that incorporates the 

experience of those living with disabilities in interaction with their 

environments.10 According to this theory, the problem with a disability is the 

perception of the non-disabled towards the disabled. To be impaired is 

considered a non-pleasant difference by those not disabled.11 This creates a 

handicapped social environment in which the person with a disability lives. 

Asch and Fine contend that it is the attitudes and institutions of the non-

disabled even more than the biological characteristics of the disabled that turn 

characteristics into handicaps.12 Across the world, especially in Africa, 

PLWDs are viewed as a curse to the family and community. In Ghana, the 

appointment of a visually impaired minister attracted protest from some local 

chiefs who openly described the appointment as an abomination.13In Kenya, 

former President Moi dismissed a professional opinion of the late Dr Oki Ouko 

on the ground that he was blind.14 Additionally, in 2012, the same President 

                                                           
8  Jones, Melinda, and Lee Ann Basser Marks. "Law and the social 

construction of disability." Disability, divers-ability and legal change. Brill 
Nijhoff, 1999. 3-24. Sourced from google scholar 

9   ibid 
10  Jones, Susan R. "Toward inclusive theory: Disability as social 

construction." NASPA journal 33.4 (1996): 347-354. 
11  Birenbaum, Arnold. "The social construction of disability." J. Soc. & 

Soc. Welfare 6 (1979): 89. 
12  Jones, Susan R. "Toward inclusive theory: Disability as social 

construction." NASPA journal 33.4 (1996): 347-354. 
13  Sackey, Emmanuel. "Disability and political participation in Ghana: an 

alternative perspective." Scandinavian Journal of Disability 
Research 17.4 (2015): 366-381. 

14  Reginald M.J. Oduor, ‘Western Liberalism, African Communalism and 
the Quest for an Adequate Ideological Foundation for the Recognition 
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ridiculed the appointment of a disabled man to the National Land Commission 

on the ground that the appointee was blind and could not safeguard the 

interests of the Kalenjin community.15 

Relevance of the Theory. 

This theory is helpful for its potential to cause a paradigm shift for everyone’s 

perspective, especially those in authority about disability. It is this perspective 

that may make leaders amenable to inclusivity in terms of services and 

opportunities is extended to everyone including PLWDs. The theory has 

influenced the United Nations' definition of disability as an evolving concept 

and that it results from the interaction between a person with impairment and 

attitudinal and environmental barriers that hinder their full and effective 

participation in society on an equal basis with others.16 The effect of the theory 

is to bring systematic change by removing barriers of any form limiting the 

lives of the disabled.17 

Institutional and Normative Challenges faced by PLWDs 

The challenges facing the disabled are classified and discussed in three 

thematic areas:  Pre-election, election and post-election. 

Challenges Faced by PLWDs at the Pre-Election Stage 

This is the preparation stage for elections. At this stage, voter registration, 

voter verification, and audit of the register civic education are conducted. It is 

here voters register, verify particulars of names and get educated on how to 

cast their votes. Often, in most African countries, and in particular, Kenya, 

there is no provision for PLWDs. The challenges include: 

 

                                                           
and Protection of the Rights of Persons with Disabilities in Kenya' 
(2016-2017) 2016 E Afr LJ 29 

15   ibid 
16  Sackey, Emmanuel. "Disability and political participation in Ghana: an 

alternative perspective." Scandinavian Journal of Disability 
Research 17.4 (2015): 366-381. 

17  Jones, Melinda, and Lee Ann Basser Marks. "Law and the social 
construction of disability." Disability, divers-ability and legal change. Brill 
Nijhoff, 1999. 3-24. Sourced from google scholar 
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Inaccessibility to Voter Registration and Education Centres. 

Article 9 of the CRPD mandates state parties to take appropriate measures 

to ensure persons with disabilities access, on an equal basis with others, to 

the physical environment, to transportation, to information and 

communications, including information and communications technologies and 

systems, and other facilities and services open or provided to the public, both 

in urban and in rural areas.  The Kenya Disabilities Act provides that persons 

with disabilities are entitled to a barrier-free and disability-friendly 

environment.18 This is to enable them have access to buildings, roads and 

other social amenities, and assistive devices and other equipment to promote 

their mobility. Public buildings and public transport systems should have a 

provision for people with disabilities.19 

 Despite the provisions of the law, the physical and social environment is not 

constructed to accommodate PLWDs. People with mobility impairment find it 

a challenge to access buildings or places where voter education and 

registration are carried on. Firstly, finding transportation is difficult as public 

vehicles have no provision for them in terms of boarding.20 One requires a 

personal aid to assist in boarding and alighting. Most PLWDs are unable to 

afford the services of an aid. Secondly, on buildings, people with mobility and 

visual impairment are not able to access them. Most buildings lack a ramp or 

lift and wide corridors to access storey buildings. Inaccessibility to voter 

education and registration centres discourages PLWDs to register as voters 

and hence they ultimately fail to cast their vote. 

Lack of Alternative Methods of Communication for the Visually 

impaired and those with Hearing Difficulties 

Disabled people with either visual impairment or hearing impairment would 

miss the voting information. Often, the information is delivered by election 

officials either in English, Kiswahili and at times pictorial images are used to 

demonstrate how voting is conducted.  It is often believed that disability is 

abnormality and PLWDs have a problem that needs to be fixed medically.  

                                                           
18   Section 21 of the Kenya Disability Act. 
19   Section 22 and 23 of the Disability Act Kenya. 
20  Seatzu F. (2017) Article 9 [Accessibility]. In: Della Fina V., Cera R., 

Palmisano G. (eds) The United Nations Convention on the Rights of 
Persons with Disabilities. Springer, Cham. Sourced from: 
https://doi.org/10.1007/978-3-319-43790-3_13 

https://doi.org/10.1007/978-3-319-43790-3_13
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There is no regard taken to provide a sign language interpreter for the deaf 

and alternative methods in terms of braille for the visually impaired.21This 

locks out this category of people from either registering and casting votes in 

a required manner. 

Lack of Alternative Methods of Registration for People with Arm 

Amputations. 

Voter registration in Kenya includes biometric registration.22 Intended voters 

register by using their fingers. This is on the assumption that every Kenyan 

has fingers. The thought of lacking a limb is an abnormality which should not 

It is expected that this mode of registration will aid in minimizing fraud. This is 

a move in the right direction considering the history of voter rigging in Kenya. 

The challenge with biometric registration is that the system does not take into 

account those that have suffered amputations of the relevant body organs. 

Challenges at the Election Stage 

These are challenges that affect PLWDs at the time of casting votes. These 

include: 

Lack of Accessibility to Information and Communication Barriers. 

Voting in Kenya is through casting a vote in the ballot box.  There is limited 

access to information in accessible formats. Voters who are blind or those 

with low vision have compromised access to printed ballots and other 

essential election materials to vote effectively.23  Additionally, people having 

difficulties with mobility are unable to access notice boards for critical 

information to guide them in voting.24Their right to independent and secret 

voting is compromised.25 

 

                                                           
21  Owiti, Obare Davies. "A Review of The Law Relating to Political 

Participation of Persons with Disabilities in Kenya." (2019). 
22  Section 44 of the Elections Act No 24 of 2011, Laws of Kenya 
23   Janet E. Lord, “Facilitating an equal Right to Vote for Persons with 

Disabilities.” (2014) Journal of Human Rights. 
24  Ocharo, Jane. “An evaluation of access to Voting Rights for Persons 

with Mobility-impairment in Nairobi County.” Diss. University of Nairobi, 
2019. 

25   ibid 
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Inaccessible Buildings, Ballot Boxes and Voting Booths. 

Inaccessible buildings and voting materials have been a great hindrance to 

the disabled in most parts of the world. Most states have not considered it an 

obligation to make election materials accessible to all. In Fiona Given vs. 

Australia,26Fiona suffered a physical disability and desired to vote by secret 

ballot on an equal basis with other electors. She required access to an 

electronic voting system. This was denied because, under the Local Electoral 

Act, the option was available only to persons with visual impairments. The 

committee on the implementation of CRPD held that it was an obligation of 

the state to implement accessibility under article 9 of the CRPD. 

In Kenya, Elections are conducted in public buildings like schools that are 

mostly inaccessible to the physically and visually impaired.27 The ballot boxes 

and voting booths are often placed on raised grounds. This presents a great 

challenge for people with mobility impairment. It would be helpful if voting 

centres are put in open places and provisions be made for booths and ballot 

boxes that are accessible for the disabled. 

Discriminative Laws 

The CRPD places no restrictions on participation rights.28 It recognises the 

freedom of disabilities to be involved in decision making including the right to 

vote.29 On the contrary, some international and national laws preclude people 

with intellectual disabilities from voting. Legal capacity and proof of the same 

is a challenge to the justice system in the general and electoral system in 

particular. People with mental disabilities are often faced with restrictions in 

terms of participating in political life.  The International Covenant on Civil and 

Political Rights (ICCPR) allows certain limitations basing them on an objective 

and reasonable criterion. This includes mental incapacity. This is done under 

the guise of protecting the system from fraud on the basis that disabled voters 

are irrational and cannot their voting right competently.30  In the case of 

                                                           
26   Communication No. 19 of 2014 of the CRPD Committee. Sourced 

from: https://www.ag.gov.au>sites>default.files>given 
27  Ocharo, Jane. “An evaluation of access to Voting Rights for Persons 

with Mobility-impairment in Nairobi County.” Diss. University of Nairobi, 
2019. 

28   Article 12 of the Convention on Rights of People with Disabilities 
29   Article 29 of the Convention on the Rights of Persons with Disabilities. 
30   Janet E. Lord, “Facilitating an equal Right to Vote for Persons with 

Disabilities.” (2014) Journal of Human Rights. 
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Nyokabi Kanyua Versus Attorney General And Another31 on the question of 

excluding prisoners from participating in the referendum on the draft 

constitution 2010, the court held, “ there was no rational governmental 

objective or purpose that justified the exclusion of adult inmates from voting. 

Nevertheless, persons of unsound mind were unable to take part in any 

function that requires the exercise of choice due to their status since they 

were not in control of their faculties.” The court’s reasoning reflects the 

societal attitude towards people with disabilities. It depicts them as victims 

that need sympathy as opposed to right holders which is the goal of social 

constructivism theory. There is over-reliance on the health approach to 

defining legal capacity and PLWDs are often not involved.32 Legal provisions 

precluding PLWDs fail to provide for any process for court challenge or judicial 

review.33 

Challenges at the Post-Election Stage 

These are difficult situations that face disabled voters soon after voting is 

ended and tallying and declaration of results commence. They include, 

Post-election violence. 

Elections in most countries in Africa are often associated with violence. This 

occurs mostly when the losing party (s) declines to accept the results thus 

causing supporters to resolve to violence.34 Whereas Post-election violence 

does affect everybody, people with disabilities are most likely to suffer great 

danger which at times can result in death in case of violence.35 Post-election 

violence discourages PLWDs from taking part in voting processes. 

 

                                                           
31   (2010) e KLR 
32  Owiti, Obare Davies. "A Review of The Law Relating to Political 

Participation of Persons with Disabilities in Kenya." (2019). 
33   Janet E. Lord, “Facilitating an equal Right to Vote for Persons with 

Disabilities.” (2014) Journal of Human Rights. 
34   In 2007-2008 General elections in Kenya, most people got   injured, lost 

property and others even lost lives following post -election violence 
35  Ocharo, Jane. “An evaluation of access to Voting Rights for Persons 

with Mobility-impairment in Nairobi County.” Diss. University of Nairobi, 
2019. 
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Other Challenges 

Besides the challenges discussed above, other challenges face PLWDs. 

These cut across all three stages of an election period. They include: 

Social-economic Barriers 

Disabled people often suffer from low self-esteem that stems from historic 

segregation and discrimination. Historically, PWDs in every human society 

were viewed as odd people. For many African societies, they were seen as a 

curse. This caused them to be shunned from participating in social activities.36 

They were always put in the back seat. Consequently, not many of them were 

able to attend school. Some of them were discouraged from getting into 

marriage for fear of the fact that they could not raise proper families.  Society 

proceeded to evolve in all aspects without proper inclusion of the PWDs. It is 

on this premise that most PLWDs are characterised by poverty and illiteracy. 

Statistics show that 20% of PLWDs live in extreme poverty, 98% of disabled 

children in developing countries do not attend school and literacy levels 

among adults living with a disability is 3%.37  This ultimately bars the disabled 

from taking part in the voting processes. 

Lack of Accurate Statistics and Poor Planning 

The independent Electoral and Boundary Commission (IEBC) always keeps 

a record of all registered voters as well as voters with disabilities.38 However, 

IEBC fails to classify people living with disabilities. PLWDs are of different 

classes. Each class of the disabled suffers unique challenges. For instance, 

the deaf may have no difficulties in physically accessing a building when 

compared with those with mobility impairment but may fail to get information 

that is taught or verbally communicated. The reverse is true with those with 

mobility challenges. Failure to have such categories makes IEBC fail in 

making specific provisions needed for each set of disabled individuals. IEBC 

                                                           
36   Banda M.C et all (2011) Globalising accessibility: Drawing experiences 

of developed countries to enable the participation of disabled people in 
Zambia. sourced from: 
https://www.researchgate.net/publication/254245258 

37  Ocharo, Jane. “An evaluation of access to Voting Rights for Persons 
with Mobility-impairment in Nairobi County.” Diss. University of Nairobi, 
2019. 

38   ibid 

https://www.researchgate.net/publication/254245258
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should strive to keep records for each class of the disabled and make 

appropriate arrangements to accommodate them during the voting process. 

Inaccessible Dispute Resolution Tribunals 

Electoral offences are bound to happen at any stage of the electoral cycle. 

Electoral violence adversely affects the rights of all in several ways. Whereas 

accessibility to dispute resolution mechanisms is a challenge to many, 

PLWDs are the most affected. Oftentimes, courts are constructed in such a 

manner that is physically inaccessible to people with mobility impairments. 

For instance, in the Kenyan case of Anupa And the Attorney General39 the 

petitioner, was physically unable to access court premises. The corridors 

were too narrow for him to use. This impeded his right to access to justice 

under article 48 of the Constitution. The court called for reports and made site 

visits. It was confirmed that indeed, the way the construction of the court did 

not consider people in a wheelchair like a petitioner. The Judicial Service 

Commission, an interested party to the case filed a report confirming that 

Milimani commercial courts and many other courts in the country had not 

offered easy access to PWDs. The court avoided making any findings on 

accessibility. Instead, it was stated that it would not serve any purpose for the 

court to issue declarations and orders against the government and Judicial 

service commission. There was no reference at all to CRPD. Besides, there 

is no permanent provision for sign language interpreters for the deaf or audio 

recordings to give directions to the blind.40 

Lack of Public Awareness and Sensitization 

Existing stereotypes and negative attitudes have continued to bar PLWDs 

from enjoying their human rights and in particular the right to vote. The CRPD 

and related laws on the rights of those disabled are unknown to many. Where 

the states have ratified the CRPD and made positive steps in enacting 

disability-friendly laws, there is little commitment to ensure compliance. This 

is a result of a lack of sensitization and the creation of public awareness. 

Suggestions for Mitigating Challenges Barring PLWDs from Voting. 

                                                           
39   eKLR(2012) sourced from: https://kenyalawreports.go.ke 
40   Eilionoir Flynn and Anna Lawson, 'Disability and Access to Justice in 

the European Union: Implication of the United Nations Convention on 
the Rights of Persons with Disabilities' (2013) 4 Eur YB Disability L 7 

https://kenyalawreports.go.ke/
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The barriers to voting by people with disabilities can be effectively mitigated 

in the following ways. 

Elimination of discriminative laws and aligning the existing laws on 

disability with The CRPD 

Whereas some progress has been made in making laws that are sensitive to 

PLWDs' needs,41 there are still provisions in local laws that curtail the 

enjoyment of disabled people’s right to vote. For instance, competence-based 

restrictions always relate to voting age and mental capacity. Exclusions on 

the grounds of mental incapacity presume that persons with mental illness 

are incapable of making informed choices.42 

Provision of Alternative Voting Systems for PLWDs 

Electoral systems should think of providing alternative ways in which people 

with disabilities should be able to vote. For instance, visually impaired voters 

could be provided with tactile ballot guides to enable them to cast their votes 

independently. Sierra Leona and Ghana have successfully made use of tactile 

voting. Tactile is suitable for developing and low-income countries where 

many blind people are not versed in the use of braille.  Alternatively, an audio 

system should be provided to guide the blind voter in casting the vote.43 The 

provision of sign language interpreters in all service offices will help voters 

with hearing impairment cast their votes independently and without many 

difficulties.  

Making Voter Registration, Voting and Civic Education Centres 

Accessible to People with Disabilities 

Most government buildings where voter registration and voting are carried out 

have no provisions for people with disabilities. The government should take 

initiative to carry out structural adjustments, where possible to have provisions 

for PLWDs. It can also be helpful for the government to consider using outdoor 

                                                           
41   Article 12, 29 of the CRPD, article 54(2) of the Constitution and some 

Provisions under the Disability Act, Kenya. 
42   Luciana Thuo, “Implementation of Political Participation Standards for 

persons with Intellectual Disabilities in Kenya.’ (2016) Strathmore Law 
Journal, Vol 2 Number 1 

43   Janet E. Lord, “Facilitating an equal Right to Vote for Persons with 
Disabilities.” (2014) Journal of Human Rights. 
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places for carrying out such critical activities to ensure accessibility for all. 

Ballot boxes and voting booths should be placed in positions accessible by 

people with body impairments. 

Conducting Public Sensitization 

Most times, the attitude society builds towards people with disabilities greatly 

prejudices the disabled more than the disability itself. Historically, PLWDs 

have been seen and defined from a medical perspective as people with 

medical conditions that require to be fixed.44 There is a need for a paradigm 

shift of approach from a medical to a social constructivism model of disability 

that views the inbuilt environments to be the cause of disability and not the 

individual. This can be achieved by carrying out continuous public 

sensitization campaigns and continuous training of electoral body officials.  

Incorporation Integrated systems 

Many developing countries attempt to have separate systems for PWDs. In 

Kenya, for instance, there are special schools for children with disabilities. 

While the intent may be positive, it would be better to provide for them in the 

same schools and facilities that other children attend. This will make society 

view PWDs as part of them. This will enhance the removal of barriers to 

accessibility. Kenya and other developing countries can borrow experience 

from the European Union (EU) that works on integration systems.  The EU 

Commission recommends that children need to be integrated appropriately 

into the general education system and provided with individual support in the 

best interest of the child.45 

Putting in place Stronger Monitoring bodies and having a commitment 

to observing Disability Laws. 

The committee in its general comment number 2 of 2014 observed that most 

state parties have weak bodies to monitor accessibility. Some states leave 

the role to local councils that are never committed to implementing 

accessibility laws. It may be useful to include civil societies and organizations 

                                                           
44  Banda M.C et all (2011) Globalising accessibility: Drawing experiences 

of developed countries to enable the participation of disabled people in 
Zambia. sourced from: 
https://www.researchgate.net/publication/254245258 

45   The communication from the Commission to the European parliament. 
Sourced from: https://eur-lex-europa.eu>LexUriServ>LexUriServ 

https://www.researchgate.net/publication/254245258
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for the disabled to ensure the implementation of accessibility laws and 

policies. Further, it may be useful to come up with strategies to ensure 

implementation. 

For measures enumerated under the CRPD to be realized, member states 

require enormous financial resources. It is for this reason that domestic and 

regional laws on the subject root for progressive and reasonable 

implementation of accessibility measures.46 It would be necessary for 

countries like Kenya to set minimum standards and timelines as 

recommended by the committee on implementation.47 Through this, there will 

be a gradual and steady implementation of disability laws and policies. 

Transformative Interpretation of Disability laws by Courts and 

Tribunals 

The CRPD which forms part of Kenya law, as well as constitutional provisions 

propels the rights of PLWDs to greater heights. However, open and 

transformative interpretation of the law is needed by courts to breathe some 

life into the law provisions. It is worth noting that whereas some courts have 

remained conservative48 other courts have interpreted the provisions in a 

manner that promotes the rights of PLWDs. In the case of Wilson Morara 

Siringi Versus Republic,49 the court made reference to article 12 of the CRPD 

and held that it was wrong for the prosecution to portray a complainant as an 

object of social protection rather than a subject capable of having rights 

including the right to decide to involve herself in sexual intercourse In a 

different case, the court held that mental challenges do not automatically 

disqualify one from participating politically.50 

Courts have also reinforced the CRPD in various pronouncements. In 

particular, article 27 of the CRPD has been interpreted by courts in a 

transformative manner compelling government to observe its obligations.  In 

                                                           
46  See article 15 of the protocol to the African Charter on People with 

disabilities and article 54 of the Kenya Constitution. 
47   See general comment no 2 of 2014 of the CRPD, sourced from: 

https://digitallibrary.un,org>record>812025 
48   The case of Anupa and Attorney General and also the case of Nyokabi 

Kanyua already discussed. 
49  (2014) e KLR  
50   Julius Macharia Maina & Another versus Kenya Building, Construction, 

Timber & Furniture industries Employees Union & 3 Others (2016) e 
KLR 
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the case of Kenya Union of Domestic, educational Institutions, Hospitals & 

Allied Workers,51 the court compelled the government to meet its legal and 

social responsibility to persons with disabilities. Some workers with disability 

had been declared redundant. Through a court order, they got reinstated to 

work and the government was called to ensure that they received salaries. 

This was after the company they worked for was found to be having financial 

problems. In a related case, Ephantus Githuku Ndungu Vs Kenol Kobil 

Limited,52 a claimant who had been dismissed from employment on account 

of disability was reinstated to employment. While invoking article 27 of the 

CRPD, the court set down four stages that employers should take before 

dismissing a worker on account of disability. In each stage, the employer 

should provide reasonable accommodation and if no adaptation is impossible, 

the employer must find any other suitable work available for the disabled 

worker. 

Involving Organization for PLWDs in Election Preparations. 

Organizations for people with disabilities should be established and be part 

of the electoral system, especially when planning for elections in the country. 

This will enable the electoral system to have a better understanding of the 

requirements of PLWDs in realizing their right to vote and make adequate 

preparations to accommodate them. 

CONCLUSION 

The article assesses the realization of the right to vote for PLWDs in Kenya. 

Although the right to vote by PLWDs is well-established internationally, 

regionally and nationally, PLWDs in Kenya have faced numerous and 

multifaceted challenges that prevent them from voting. The challenges range 

from social economic, physical, technical and informational.  These 

challenges are discussed in three thematic areas: pre-election, election and 

post-election stages of the electoral cycle. Some of the challenges include a 

lack of transport for them to access public meetings like voter education, voter 

registration and voting activities, discriminative laws, lack of access to 

information, absence of alternative and accessible modes of communication 

for the deaf and blind, lack of alternative and accessible voting tools and 

prejudices and discrimination from ill-trained election officials and the 

members of the Public. The inaccessible environments and prejudices 

                                                           
51  (2015) e KLR 
52  (2017) e KLR 
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exclude PLWDs from exercising their right to vote right from the pre-election 

period to the post-election period. It is not enough to pass laws and ratify 

international law instruments on disability. Kenya is duty-bound to respect, 

protect and ensure the realization of the voting right of those that are disabled. 

There is an urgent need to create accessible environments for PLWDs to 

participate in political life. The article recommends continuous public 

sensitization and creating awareness of disability rights, development and 

implementation of appropriate laws by those in authority, development of 

integrated systems that offer essential facilities to accommodate the disabled, 

capacity building and professional development of election bodies and 

inclusion of organization for PLWDs in decision- making.  
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ABSTRACT 

Following promulgation of the 2010 Kenyan Constitution, parties in a 

presidential election can now take their complaints to the Supreme Court of 

Kenya by filing an election petition. As a result of these petitions, through 

parties’ submissions, various glaring reports have been revealed to the public. 

The idea that the Independent Electoral and Boundaries Commission (IEBC) 

cannot be relied upon to hold elections in a way that is free, fair, transparent, 

and accountable has emerged as one of the most significant concerns 

throughout these presidential election petitions. In fact, in the 2022 

Presidential Election Petition, the Supreme Court recognized the 

Commission's dysfunction as a major issue facing our nation.  So where 

exactly is the problem and what needs to be done to address this issue? This 

article attempts to address this dysfunctionality by juxtaposing the 2022 

Presidential Election judgment with the 2017 one that nullified the elections 

then. The article will begin by addressing the role of the IEBC in conducting 

elections and what is expected of the Supreme Court in interpreting 

presidential election petitions. An analysis of the two aforementioned 

judgments will then be postulated. The article contends that the 2022 

Presidential election ruling did not thoroughly examine the IEBC's 

dysfunctionality, especially in light of the four commissioners' "walking 

out" after it became apparent that the results were "opaque." The article 

makes the case that the IEBC's profound issues, which require attention, 

were exposed by the 2017 presidential election verdict, which 

effectively dissected the Commission’s dysfunction. Jurisprudence and 

electoral reform require this juxtaposition as a matter of course. 
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INTRODUCTION 

According to Article 10 of its Constitution, Kenya is both a constitutional 

democracy and a sovereign republic based on core national values. The 

people of the Republic retain complete sovereign authority, which is 

delegated to elected representatives.53Kenya holds general elections every 

five years on the second Tuesday in August to elect her representatives.54It 

is nearly a given that disagreements will surface at all these levels during an 

electoral contest based on our past. As we know from the past, these kinds 

of disputes can result in overt or covert social conflict, which is why we need 

efficient electoral dispute resolution procedures. Kenya's long-standing and 

extensively documented endeavor to improve democratic governance 

through electoral reforms is evidence of this. Protecting voters' right to vote 

and maintaining the credibility of the electoral process has been the main 

objective of these reform projects. The Constitution lays out ideals, guidelines, 

and regulations that represent standards meant to guarantee that elections 

accurately represent the will of the electorate in this particular context. 

The Independent Electoral and Boundaries Commission (IEBC) is 

established as the body tasked with conducting and supervising elections, 

while courts, including the Supreme Court (hereinafter referred to as the 

Court), are tasked with resolving post-election disputes. These measures are 

taken in order to achieve the goal of protecting political rights, including the 

right to vote.  Despite efforts to reform the electoral process as aforesaid, 

some of the reactions from segments of the electorate that followed the 

declaration of the Presidential Election result on August 15, 2022, remains as 

a clear indication that IEBC is yet to gain universal public confidence and trust, 

with regard to its internal management of the Commission and of elections.  

Election related disputes are an intrinsic part of the electoral process. The 

credibility, integrity and legitimacy of that process is ultimately determined by 

the courts. In respect of a Presidential Election, this duty is reposed by the 

Constitution in the Supreme Court. 

The 15 August 2022 events took us by surprise. Violence broke out at the 

National Tallying Center (NTC) while people awaited the IEBC Chairperson 

to announce the outcome.  

                                                           
53  Constitution of Kenya 2010, Article 1. 
54  Constitution of Kenya 2010, Articles 101 (1), 136(2)(a), 177(1)(a) and 

180(1) 
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Security forces put an end to the violence quickly, but there was unanticipated 

drama as two factions of the Commission started to surface. On their 

Televisions, Kenyans were forced to watch a horrible split-screen situation. 

Positioned on a particular area of the screen, the Chairperson readied himself 

to announce the outcome in compliance with Article 138 (10) of the 

Constitution.55 On the opposite side of the screen, four Commissioners stood 

on the lawns of the Serena Hotel in Nairobi, declaring that they would not 

"own" the outcome that their Chairperson was about to announce.56 The four 

Commissioners made their rejection of the result known to the public, referring 

to it as "opaque" because of the way the Chairperson had carried out the 

verification and tallying process.57 During the tallying and verification exercise 

at NTC, one of the four commissioners claimed that the Chairperson's actions 

made it difficult to determine the total number of votes cast and the actual 

number of votes received by each candidate. This made it difficult for him to 

declare with authority whether the Commission had declared accurate 

results.58 

It is in the wake of these events that the Azimio La Umoja party leaders Raila 

Odinga and Martha Karua filed a Presidential election petition to challenge 

the election of His Excellency Dr. William Samoei Ruto and his Deputy, 

Rigathi Gachagua as declared by the IEBC. This case in this discussion is 

referred to as Raila 2022.The article focuses on this case while juxtaposing 

its judgment with that of the 2017 Presidential election judgment that nullified 

the elections. The 2017 Presidential election petition has been classified in 

this article as Raila 2017. The article critically analyzes the two judgments in 

dissecting how the Court interpreted the dysfunctionality of the IEBC in the 

conduct of elections. The article argues that the judgment in Raila 2022 did 

not deeply interrogate the issue of dysfunctionality of the Commission, 

particularly the four commissioners disowning the results. Raila 2017 is used 

in the article as a best practice for future election petitions. It examined the 

conduct of IEBC exhaustively and contributed immensely to electoral 

jurisprudence.  This research shows that, in fact, the judiciary plays a major 

part in facilitating access to justice when elections are taking place. If the 

Judiciary does not perform its roles of ensuring that those who accede to 

                                                           
55 Odinga & 16 others v Ruto & 10 others; Law Society of Kenya & 4 others (Amicus Curiae) 
[2022] KESC 56 (KLR) (Raila 2022) 
56 ibid 
57 ibid 
58 ibid 
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power are elected in a free and fair manner, the public will lose trust and 

confidence not just in the Judiciary but in the IEBC too. 

Role of IEBC during elections 

Referenda, elections to any elective body or office established by the 

Constitution, and any other elections as specified by an Act of Parliament are 

among the duties assigned to the Independent Elections and Boundaries 

Commission (IEBC) under Article 88(4) of the Constitution. The Commission 

will carry out its duties and exercise its authority in conformity with national 

laws and the Constitution, according to Article 88(5). One must read Article 

88 of the Constitution together with the provisions of Chapter Fifteen of the 

Constitution, which addresses "Commissions and Independent Offices," The 

provisions of Chapter Fifteen are applicable to the IEBC, which is listed as a 

Constitutional Commission under Article 248(2)(c). Notably, Article 248 

establishes two types of bodies: Independent Offices, which assign the 

authority to such bodies to a single office holder, and Commissions, which 

are multi-member bodies with a minimum of three but a maximum of nine 

members by virtue of Article 250(1). The Commission is made up of the 

Chairperson and six other members, as per Section 5(1) of the IEBC Act. The 

Commission had been fully constituted at the time of the presidential election. 

The Commission may be presided over by a designated Chairperson. The 

Commission's members and chairperson are appointed in accordance with 

Article 250 and Sections 5 and 6 of the IEBC Act. The Constitution and, to 

some extent, the enabling legislation specify the duty and authority of the 

newly established Chairperson. The general or plenary powers and 

responsibility relating to the conduct or supervision of referenda and elections 

to any elective body or office vest in the Commission under Article 88(4) of 

the Constitution and similar provisions replicated under Section 4 of the IEBC 

Act. Thus, unless the Constitution expressly states otherwise, all of the 

Commission's authority and responsibility are vested in the body as a whole, 

and the Commissioners acting in concert are required to exercise them. 

According to Article 138(10) of the Kenyan Constitution, it is the responsibility 

of the IEBC Chairperson, who also serves as the Returning Officer for the 

presidential election, to announce the outcome of the vote and provide written 

notice of it to the Chief Justice and the outgoing President. 
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Role of the Supreme Court in enhancing access to justice during 

elections 

Election-related disagreements are a fundamental component of the electoral 

process. In the end, the courts decide whether the procedure is legitimate, 

honest, and credible. The Constitution delegates this responsibility to the 

Supreme Court with regard to presidential elections. As per Article 140 of the 

Constitution, an individual has seven days from the date of the announcement 

of the presidential election results to file a petition in the Supreme Court 

contesting the election of the President-elect. The Supreme Court will hear a 

petition within fourteen days of its filing and make a decision which shall be 

final. 

Raila 2017 stipulated clearly on what the role of the Supreme Court is during 

elections. It stated that it should not be for the court to determine who comes 

to occupy the Presidential office; save that the Supreme Court, as the ultimate 

judicial forum, entrusted under the Supreme Court Act, 2011 (Act No.7 of 

2011)59 with the obligation to assert the supremacy of the Constitution and 

the sovereignty of the people of Kenya must safeguard the electoral process 

and ensure that individuals accede to power in the presidential office, only in 

compliance with the law regarding elections.60 

The Supreme Court therefore acts as a watchdog and an oversight of the 

electoral process, ascertaining that those who accede to power do so in a 

manner that is in compliance with constitutional values and principles. This 

way, the Supreme Court therefore has an imperative role in promoting access 

to justice during elections. 

Examining Raila 2022 and Raila 2017 judgments 

This section brings to the fore the gist of the article. It critically scrutinizes 

Raila 2022 judgment and juxtaposes it with Raila 2017, outlining the 

implications of each decision on our democracy and access to justice. 

Raila 2022 judgment 

Brief Summary of the case. 

                                                           
59  Section 3 (a) of the Supreme Court Act, 2011 
60  Paragraph 393 of Raila 2017 
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The petition in the aftermath of the 2022 elections came as no surprise.61 The 

court in delivering its judgment, identified nine issues for determination. This 

article focuses particularly on issue nine, which was whether IEBC carried out 

the verification, tallying, and declaration of results in accordance with Article 

138 (3) (c) and 138 (10) of the Constitution.  

The petitioners had submitted that “the role of verifying and tallying of votes 

as received from polling stations countrywide, is vested in the Commission as 

a corporate entity and not the Chairperson of IEBC.”62 They argued that “the 

Chairperson cannot undertake this task to the exclusion of other 

Commissioners.” They further argued that “the language of Article 138 (3) (c), 

does not envisage a situation where the Chairperson, can arrogate to himself 

unfettered authority to verify and tally the results at the NTC, without involving 

the other Commissioners.” Such action, they contended, “would not only be 

unconstitutional, but would be sufficient ground, to nullify an election of a 

President-elect.”63 In support of their argument, the petitioners cited the Court 

of Appeal decision in “Independent Electoral & Boundaries Commission v 

Maina Kiai & 5 Others64(Maina Kiai Case)”as affirmed by The Supreme Court 

in“Raila Amolo Odinga & another v Independent Electoral and Boundaries 

Commission & 2 others65 (Raila 2017).” The petitioners further submitted that 

“Regulation 87 (3) of the Elections (General) Regulations, 2012 is 

unconstitutional, to the extent that it purports to vest the power of verification 

and tallying in the Chairperson of IEBC.”66 

The petitioners further claimed that “the Chairperson acted unilaterally in 

verifying and tallying the Presidential Election results at the National Tallying 

Centre (NTC).”67 They contended that “the Chairperson, published Gazette 

Notice No. 4956 of 2022 in which he designated himself as the ‘Presidential 

Returning Officer’, a position unknown in law and the Constitution.” Having 

done so, the petitioners averred that “the Chairperson proceeded to conduct 

the verification and tallying process, to the exclusion of the other 

                                                           
61 Odinga & 16 others v Ruto & 10 others; Law Society of Kenya & 4 others 

(Amicus Curiae) [2022] KESC 56 (KLR) 
62 ibid, par 209  
63 ibid 
64 [2017] eKLR 
65 [2017] eKLR 
66 Odinga & 16 others v Ruto & 10 others; Law Society of Kenya & 4 others 
(Amicus Curiae) [2022] KESC 56 (KLR) par 209 
67 Ibid, par 212 
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Commissioners each of whom he had assigned peripheral roles unrelated to 

the verification and tallying exercise.”68 

The "walk-out" by the four commissioners from the NTC served as the 

cornerstone for all petitioners' claims that the presidential election of August 

9th should be canceled. They contended that “by rejecting IEBC’s results on 

grounds of opaqueness of the verification and tallying process, they called 

into question, the credibility of the entire election.” They further submitted that 

“being in the majority out of the seven-member Commission, their view should 

prevail and the election should be nullified.” It was the petitioners’ argument, 

therefore, “that a dysfunctional Commission could not deliver a credible 

election.”69 

On the other hand, the 1st, 2nd and 3rd respondents submitted that “the 

power to verify, tally, and declare results of a Presidential Election at the NTC, 

is the exclusive preserve of the Chairperson of IEBC.”70 They advanced the 

argument that “there was nothing unconstitutional about Regulation 87 (3) of 

the Elections (General) Regulations, 2012.” The said Regulation, the 

respondents submitted, “makes no mention of Commissioners, other than the 

Chairperson.”71 

Furthermore, the Chairperson of IEBC submitted that “although he has the 

exclusive authority to verify and tally the Presidential Election results as 

received at the NTC, he did involve all the other Commissioners in the 

exercise, before eventually declaring the final result.”72 He submitted that he 

did this “in the spirit of teamwork”. He stated that “indeed, the four 

Commissioners were involved in the preparation of the 9th August General 

Election from the time of their swearing into office, all the way to the 

verification and tallying of the results at the NTC, until they withdrew from the 

exercise, just when he was set to declare the final result.”73 

Analysis and implications of the court’s determination  

                                                           
68 Ibid  
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At paragraph 220 of the judgment, the court viewed that “pursuant to Article 

88(4) of the Constitution and similar provisions replicated under Section 4 of 

IEBC Act, the general or plenary powers and responsibility relating to the 

conduct or supervision of elections to any elective body or office, vests in the 

Commission.” The court further stated that “unless there are clear textual 

departures in the Constitution, all the powers and functions of the Commission 

are vested in the Commission as a collective body and must be exercised by 

the Commissioners acting collectively.”74 

At paragraph 221 of the judgment, the court averred that “the broad powers 

vested in the Commission and typified in Section 11A (a) of IEBC Act as 

‘formulation of policy and strategy of the Commission and oversight’, ought to 

be understood as being vested in the collectivity of the Chairperson, and 

members of the Commission.” The court stated that “The Commission must 

meet, act, and make decisions collectively in discharging these mandates.”75 

It would therefore be wrong, the court stipulated, “to interpret the Constitution 

and statutory scheme regulating the operations of IEBC, a shaving vested 

sole authority on the Chairperson, to the exclusion of the Commissioners. 

Each of the members of the Commission is a constitutional office holder in 

his/her own right.”76 Therefore, the court averred, “it cannot be constitutionally 

sound to expect that the Chairperson of the Commission can override, veto, 

or ignore the other Commissioners when discharging mandates vested in the 

Commission.”77 

This presents a good analysis by the court in interpreting how the Commission 

ought to function. Clearly the court is averring that decisions by the 

Commission have to be made collectively and not while excluding others. 

However, did the court critically examine whether this is actually what 

happened during the elections? It is one thing to stipulate what ought to be 

done, but it is a totally different thing altogether to interrogate fully whether it 

happened. This is addressed later in the article. 

The court went on to assert, in clear terms that “in case a responsibility is 

exclusively vested in the Chairperson, the Constitution expressly and 

unambiguously provides so.”78 The court relied on Article 138(3) (c) of the 
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Constitution that provides that “in a Presidential Election, after counting the 

votes in the polling stations, the Independent Electoral and Boundaries 

Commission shall tally and verify the count and declare the result.” The court 

contrasted that provision with Article 138(10) that provides that “within seven 

days after the Presidential Election, the Chairperson of the Independent 

Electoral and Boundaries Commission shall declare the result of the 

election.”79 

The court went on to dissect controversial provisions cited by the parties in 

their submissions. It focused on Section 39 (1C) (b) and (d), (1H), and (2) of 

the Elections Act. Section 39(1C) provides that “for purposes of a Presidential 

Election, the Commission shall tally and verify the results received at the 

Constituency tallying centre and the national tallying centre; and shall publish 

the polling result forms on an online Public Portal maintained by the 

Commission.” Section 39 (1H) states that “the chairperson of the Commission 

shall declare the results of the election of the President in accordance with 

Article 138(10) of the Constitution.” 

The court further stipulated that “the issues bring into sharp focus the 

question, as to what role is vested in the Commission vis á vis the 

Chairperson.” In doing so, the court relied on the “Maina Kiai Case”, where 

the learned Judges of the Court of Appeal stated that “It is fallacious and flies 

in the face of the clear principles and values of the Constitution to claim that 

the Chairperson of the IEBC can alone, at the national tallying centre or 

wherever, purport to confirm, vary or verify the results arrived at through an 

open, transparent and participatory process”.80 This provision is buttressed 

by the aforementioned Article 138 3(c). This court here does well to pick out 

the Maina Kiai case as a fundamental element of electoral jurisprudence. The 

case is important as it highlights the significance of the verification and tallying 

process by the Commission as a collective entity. It emphasizes that the 

Chairperson of the Commission has no authority to act solely in this process. 

However, as the article will demonstrate later, the court did not follow the 

principles in the Maina Kiai case to the latter despite alluding to it. The court 

did not interrogate the rationale for the ‘walk-out’ by the four commissioners 

and did not ask serious questions as to why the Chairperson was announcing 

different results from that of the four commissioners. The article in no way 

suggests that the four commissioners were right in doing as they did. 
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However, their actions had pertinent implications on the credibility of the 

elections that the court should have given a little bit more attention to. 

The court also relied on Raila 2017, where the Supreme Court opined that 

“the critical element in Article 138 (3) (c) is the duty placed upon the 

Commission to verify the results before declaring them. To ensure that the 

results declared are the ones recorded at the polling station and NOT to vary, 

change or alter the results.” The court stated that “the duty to verify in Article 

138 is squarely placed upon the IEBC. This duty runs all the way, from the 

polling station to the Constituency level and nationally, to the National Tallying 

Centre. There is no disjuncture in the performance of the duty to verify. It is 

exercised by the various agents or officers of the IEBC, that is to say, the 

Presiding Officer at a polling station, the Returning Officer at the Constituency 

level, and the Chair at the National Tallying Centre.”81 

While Raila 2017 will be scrupulously discussed in the next section, it is 

important to note that the judgment does well to elucidate the concept of 

verification of results by the Commission. It denotes that this duty is all-

encompassing and not meant for specific individuals. Again, as 

aforementioned, this begs the question whether the Supreme Court critically 

addressed this issue and as the article will demonstrate later, the answer is 

in the negative. 

At paragraph 230, the court clarified that “the responsibility of tallying and 

verifying the results of a Presidential Election at the NTC, vests in the 

Commission as a collective entity (Article 138 (3) (c)); while that of declaring 

the result, vests exclusively in the Chairperson, (Article 138 (10)). The 

collectivity of the Commission must be viewed in the context of its extant roles 

during the preparation for, and actual conduct of a General Election.” The 

court stated that “the Commission may at one time, be the Chairperson and 

the requisite number of other Commissioners. At another time, it may be the 

foregoing, and staff of the Commission. Yet at other times, the Commission 

may comprise the Chairperson, the requisite number of other Commissioners, 

staff of the Commission, and agents of the Commission, including but not 

limited to, Presiding Officers, and Returning Officers.”82 

Paragraph 230 of Raila 2022 brought out an important distinction in the duties 

of the Commission vis a vis those of the chairperson. It also clarifies and who 
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constitutes the Commission. From the clarification, it means therefore that if 

any of the members of the Commission, be it the chairperson or staff, declines 

to take ownership of the results, then the Court must hasten to cast doubt on 

whether the entire electoral process was conducted in a free, fair, transparent 

and accountable manner. Again, this was missing in Raila 2022 as the court 

failed to interrogate the rationale for the walk-out of the four commissioners. 

The court went on to state at Paragraph 232 that “given that the oversight 

mandate with respect to the tallying and verification is vested in the 

Commission, the Chairperson cannot exclude any member or members of the 

Commission from the execution of these twin constitutional and statutory 

mandates as they are vested in the Commission as a collectivity.” The court 

pointed out that “nowhere in the Constitution, is the Chairperson of IEBC 

granted special or extraordinary powers with regards to the tallying or 

verification of results to be exercised by him or her alone without regard to the 

rest of the Commissioners. Nor does the law give the Chairperson of IEBC a 

veto over the rest of the Commissioners.” In essence, IEBC Chairperson's 

status, the court held, “in relation to the other Commissioners is as a "first 

among equals," a primus inter pares.”83 As already addressed, this is an 

important provision in the judgment as it underscores the working of the 

Commission as a collective entity. 

At paragraph 234 of Raila 2022, the court aptly stipulated that “the argument 

that IEBC has an ‘Executive Chairperson’ goes against the constitutional 

scheme that seeks to build a strong collegiate institution. Consequently, to 

the extent that Regulation 87 (3) of the Elections (General) Regulations, 2012 

purports to vest the power of verifying and tallying Presidential Election 

results, as received at the NTC, solely on the Chairperson to the exclusion of 

other members of the Commission, the court held the same to be contrary to 

and inconsistent with the provisions of the Constitution.”84 

This begs the question why it took so long for the Court to declare this section 

unconstitutional, having been declared so a decade after the enactment of 

the Regulations. The article argues that vigilance from both the Court and 

Parliament is vital to avoid such regressive laws. One wonders how many 

electoral malpractices have been committed due to the invalidated Regulation 

87(3) over the past three election cycles. The article also argues that 

declaring this provision unconstitutional was not enough. The court ought to 
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have interrogated whether in the recently concluded elections, there was a 

possibility that this provision was abused by the Chairperson. Indeed, in their 

submissions, the 1st, 2nd and 3rd respondents advanced the argument that 

there was nothing wrong with this regulation. They vehemently argued that 

the Regulation was constitutional. Could this be why the Chair had different 

results from that of the four commissioners? Could it be that he used this 

Regulation to verify results solely to the exclusion of other commissioners? 

The court was best placed to address these questions, but the analysis given 

did not satisfy these concerns. 

The next question for the court was “whether the petitioners proved to the 

requisite standard that the Chairperson of the Commission excluded the four 

Commissioners from the tallying and verification process.” The court was of 

the view that “all the four Commissioners, were involved in activities relating 

to the processing of results. In particular, they did not controvert the evidence 

that they announced results from several Constituencies upon the conclusion 

of the tallying and verification of the results.” The court stated that “the four 

Commissioners actively participated in the verification and tallying exercise, 

from the beginning, up-to and until just before the declaration of the result by 

the Chairperson. They took turns announcing the results as verified and tallied 

and were present and active during the actual verification and tallying at the 

NTC.” The court gave the example of Justus Nyang’aya, who “on one 

occasion stood on the podium to announce to the public, an adjustment that 

had been occasioned by errors of tabulation.”85 

At paragraph 241, the court noted that “apart from their eleventh-hour 

denunciation of the verification and tallying process, and their averments 

regarding the conduct of the Chairperson, the four Commissioners did not 

place before this Court, any information or document showing that the 

elections were either compromised or that the result would have substantially 

differed from that declared by the Chairperson of IEBC.” Critically, the court 

continued, “they did not explain why they had participated in a verification 

process when they knew that it was opaque up until the last minute.” The 

court affirmed that “at the Serena Hotel press briefing, the four 

Commissioners acknowledged that thus far, the entire election had been 

managed efficiently and credibly.” The court held that “all those events 
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pointed to a serious malaise in the governance of an institution entrusted with 

one of the monumental tasks of midwifing our democracy.”86 

Paragraph 241 of the judgment poses serious concerns. The court classified 

the walk-out of the four commissioners as an ‘eleventh-hour denunciation of 

the verification and tallying process’. It declines to interrogate the walk-out of 

the four commissioners because it’s a ‘last minute’ act. What matters more, 

the timing of the action or the reasons for the action? This article avers that it 

did not matter at what time the four commissioners “declined to take 

ownership of the results”. Whether they came out before the elections or at 

the last minute was inconsequential. What is of more concern is why they did 

what they did in the manner that they did. What matters is the rationale behind 

their actions. The verification and tallying process could have gone smoothly 

and procedurally but at the last minute, things can change. Indeed, as the 

court has held numerous times, an election is a process and not an event87, 

meaning the entire process should be valid from the start to the end, and if 

something wrong happens at the end, then it ought to be addressed 

immediately no matter how well the process began. The article buttresses this 

argument by making reference to the sentiments in Karanja Kabage v. Joseph 

Kiuna Kariambegu Nganga & 2 Others88 where the High Court observed that:  

“An election is an elaborate process that begins with registration of 

voters, nomination of candidates to the actual electoral offices, voting 

or counting and tallying of votes and finally declaration of the winner 

by Gazettement. In determining the question of the validity of the 

election of a candidate, the court is bound to examine the entire 

process up to the declaration of results….The concept of free and fair 

elections is expressed not only on the voting day but throughout the 

election process….Any non-compliance with the law regulating these 

processes would affect the validity of the election of the Member of 

Parliament.” 

                                                           
86 ibid, Paragraph 241 
87  Paragraph 224 of Raila 2017; Likoti, J.F., ―Electoral Management 

Bodies as Institutions of Good Governance: Focus on Lesotho 
Independent Electoral Commission‖ Vol 13(1) Review of South African 
Studies 123-142(2009) at page, 126 (Dahl, R. (1998) On Democracy. 
New Haven, CT and London: Yale University Press.) Alternate citation; 
Election Manual (Source Book), 1st edition, 2017. 
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Addressing the IEBC dysfunctionality  

30 

This case was cited with approval by the Supreme Court in In the matter of 

the Gender Representation in the National Assembly and Senate.89Therefore 

the process of getting a voter to freely cast his vote, and more importantly to 

have that vote count on an equal basis with those of other voters is as 

important as the result of the election itself. The court cannot close its eyes to 

constitutional violations just because they happened ‘too late’. Furthermore, 

it appears that the Court in Raila 2022 was attempting to blame the four 

commissioners for their actions when it stated that those events pointed to a 

‘serious malaise in the governance’ of the IEBC. Again, the judgment is 

disinterested in calling into question why the four commissioners acted in the 

manner that they did. Instead, it apportions them blame, as if to imply they 

should have stayed quiet and ‘ran along’ with the chairperson’s results as a 

true reflection of the peoples’ will. This presents a setback in our democracy 

where people are allowed to question things if they do not add up. 

Paragraph 242 of Raila 2022 is quoted verbatim thus: 

“But are we to nullify an election on the basis of a last-minute 

boardroom rupture (the details of which remain scanty and 

contradictory) between the Chairperson of the Commission and some 

of its members? In the absence of any evidence of violation of the 

Constitution and our electoral laws, how can we upset an election in 

which the people have participated without hindrance, as they made 

their political choices pursuant to Article 38 of the Constitution? To do 

so, would be tantamount to subjecting the sovereign will of the Kenyan 

people to the quorum antics of IEBC. It would set a dangerous 

precedent on the basis of which, the fate of a Presidential Election, 

would precariously depend on a majority vote of IEBC 

Commissioners. This we cannot do. Clearly the current 

dysfunctionality at the Commission impugns the state of its corporate 

governance but did not affect the conduct of the election itself.”90 

Consequently, the court found, inter alia, that notwithstanding the divisions 

apparent between the Chairperson and the four Commissioners, IEBC carried 

out the verification, tallying, and declaration of results in accordance with 

Article 138 (3) (c) and (10) of the Constitution. 
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I decided to quote paragraph 242 of Raila 2022 verbatim so as not to lose the 

meaning inferred by the direct wording of the court. This paragraph raises 

intriguing issues. The court states that it cannot nullify the elections based on 

a last-minute boardroom rupture. To this extent, this article concurs. However, 

did those events constitute a ‘last-minute boardroom rupture’? The answer 

here is in the negative. The wording of ‘boardroom rupture’ used by the court 

appears to trivialize the whole incident. This was not just any meeting of some 

partners in a law firm discussing billable hours or of some managers 

discussing whether to fire an employee. This was a meeting in which the will 

of the people was at stake. The article would hope that the Court would have 

treated the incident with the urgency and gravity it deserved. 

Furthermore, the court states that the details of the ‘boardroom rupture’ were 

scanty and contradictory. However, it is the duty of the court to attempt to 

make sense of the whole incident. This is exactly what the duty of 

interpretation is all about. Black’s Law Dictionary defines the term ‘interpret’ 

as to construe; to seek out the meaning of language. The court therefore was 

expected to be curious, and attempt to seek light in the dark details of the 

incident. It was obligated to assure the public that after a meticulous 

consideration of the evidence, there was nothing to suggest any forms of 

electoral malpractices took place. Not merely stating that the details were 

unclear and leaving the public confused even more. The people of Kenya 

have donated the power to interpret the law to the court, therefore the court 

does not have the luxury to just state that the details were ‘scanty’. The court 

would have done better here to assuage any fears by the public, bordering on 

electoral malpractices, the article argues. 

The court at paragraph 242 also appears to stipulate that it has no power to 

subvert the will of the people. Here, I need only refer to paragraphs 398 and 

399 of Raila 2017. While those paragraphs shall be discussed in detail later 

in the next section, it is important to highlight a few points at this stage. The 

court in Raila 2017 stipulated that “while it is important to respect the popular 

verdict and courts ought to be slow in upsetting the same, and while courts 

generally should not interfere with the election of a successful candidate, the 

court still has the duty to ensure ‘purity of the election process.’”91 At 

paragraph 399 of Raila 2017, the court went on to state that the power of 

invalidating an election is donated to it by the people of Kenya, and it cannot 
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therefore close its eyes to constitutional violations. Given the wisdom 

postulated in Raila 2017, the article need not say more regarding the same. 

The only thing to add here, which has been mentioned before, is that the will 

of the people is not just about them lining up to vote. It is the entire process 

of the elections, including verification and tallying and declaration of the 

results. 

The last line of paragraph 242 of Raila 2022 raises many concerns. Clearly, 

the court acknowledges that the commission is dysfunctional92, but states that 

this dysfunctionality did not affect the conduct of the elections. If the 

commission, the body tasked with conduct of elections, is dysfunctional as 

acknowledged by the court, how do we expect the dysfunctionality of the 

commission not to, in any way, affect the conduct of the elections? This, in 

my view, is not only ironical but also contradictory. It shows that the court was 

not oblivious to the far-reaching issues within the Commission, but chose to 

trivialize and ignore these issues. 

In conclusion therefore, with regards to whether IEBC carried out the 

verification, tallying, and declaration of results in accordance with Article 138 

(3) (c) and 138 (10) of the Constitution, the court did not interrogate this issue 

sufficiently. 

Raila 2017 judgment 

Brief summary of the case 

This was the presidential election petition brought in the wake of the 8th 

August 2017 general elections.93  The National Super Alliance (NASA) 

Coalition of parties fielded presidential and deputy presidential candidates, 

Raila Amolo Odinga and Stephen Kalonzo Musyoka, respectively, running on 

the Orange Democratic Movement (ODM) party ticket and the WIPER 

Democratic Movement ticket. The petition was filed contesting the results of 

that presidential election (the election).The petitioners in the petition averred 

that “the Independent Electoral and Boundaries Commission (IEBC), 

conducted the election so badly that it failed to comply with the governing 

principles established under Articles 1, 2, 4, 10, 38, 81, 82, 86, 88, 138, 140, 
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163 and 249 of the Constitution of Kenya and the Elections Act (No. 24 of 

2011).” 

In paragraphs 12 and 13 of the petition, the petitioners alleged that “in the 

conduct of the presidential election, IEBC became ―a law and institution unto 

itself’ and so flagrantly flouted the Constitution and the written election law on 

elections that in the end it completely subverted the will of the electorate.” In 

particular, the petitioners urged that “the 1st respondent (IEBC) violated the 

constitutional principles set out in Articles 81 and 86 by failing to ensure that 

the conduct of the elections was simple, accurate, transparent, verifiable, 

secure and accountable.”94 

Analysis and implications of the court’s determination. 

Raila 2017 is used in this article as a best practice for the Supreme Court in 

delivering future judgments. Important to note, we did not experience the 

walk-out of the commissioners during the verification and declaration of the 

results like in Raila 2022. I also note that the Supreme Court is not bound by 

its own decisions. However, the court in Raila 2017 touched on important 

areas regarding the conduct of elections by IEBC that are of jurisprudential 

help to the article and to the Supreme Court. The article is of the view that 

Raila 2017 set a progressive precedent in determination of presidential 

election disputes. 

At paragraph 228 of the judgment, the court made reference to the 2007-2008 

post-election violence, whereby following that violence, “the Government 

formed the Independent Review Commission (IREC), commonly known as 

the Kriegler Commission, to inquire into the conduct of the 2007 elections and 

the cause of that violence. One of the critical areas of that Commission‘s focus 

was the integrity of vote counting, tallying and announcement of presidential 

election results.” The Kriegler Report averred thus:  

“The acceptability of an election depends very considerably on the 

extent to which the public feel the officially announced election results 

accurately reflect the votes cast for candidates and the parties. It 

depends, too, on factors such as the character of the electoral 

campaign and the quality of the voter register, but reliable counting 

and tallying is a sine qua non if an election is to be considered 

legitimate by its key assessors-the voters[110]….The system of 
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tallying, recording, transcribing, transmitting and announcing 

results was so conceptually defective and executed 

(sic)…[111]Counting and tallying during the 27-30 December 2007 

(and even hereafter) and the announcement of individual results were 

so confused- and so confusing- that many Kenyans lost whatever 

confidence they might have had in the results as announced. While 

integrity is necessary at all stages in the electoral process, 

nowhere is it more important than in counting and tallying‖ 

[Emphasis added.]”95 

Reference to the Kriegler Report by the court here was important. Clearly, 

whenever there is confusion as to the process of tallying and verification, the 

public cannot trust the IEBC to conduct elections in a free, fair, transparent 

and accountable manner. Once this public confidence is lost, then conducting 

elections in every election cycle becomes inconsequential. Indeed, it is this 

lost public confidence in the IEBC that has largely contributed to voter apathy 

in just concluded elections. This analysis was missing in Raila 2022. Raila 

2022 failed to acknowledge that there was so much confusion in the wake of 

the ‘split-screen’ and the walk-out of the four commissioners. It failed to affirm 

that such confusing events lead to loss of public confidence in the IEBC. It 

merely called the event a ‘last-minute boardroom rupture’ and proceeded to 

dismiss the assertion that the elections were conducted in an opaque nature. 

The article argues that the Court in Raila 2022, as the apex electoral dispute 

resolution institution, failed to acknowledge the magnitude of the situation and 

the appurtenant impacts on the public confidence in the IEBC. 

Paragraph 292 of Raila 2017 is significant. The court held that “the failure by 

the 1st respondent (IEBC) to verify the results, in consultation with the 2nd 

respondent (Chairperson, IEBC), before the latter declared them, therefore 

went against the expectation of Article 138(3) (c) of the Constitution.”96 Here 

the court is stipulating that verification entails conclusive consultations within 

the Commission. The court stated that compliance with Article 138 (3) (c) of 

the Constitution entails the Commission working a collective unit. This was 

the crux of the matter in Raila 2022 as addressed hereinabove. From the 

walk-out of the four commissioners, it is evident that there were little to no 

consultations within the IEBC in the 2022 elections. If the consultations had 

taken place, we would not experience the ‘split-screen’ as witnessed on our 

                                                           
95 Ibid paragraph 228 
96 Ibid, Paragraph 292 



ELJ, Vol. 4 2024   Kihali R. (2024) 

35 

televisions. It therefore implies that in 2022 elections, some members of the 

commission were excluded in the consultations. The article argues that Raila 

2022 failed to inquire whether these consultations actually took place and 

merely labelled the event as a ‘last-minute boardroom rupture’. 

On the question of court’s interference with elections, the court in Raila 2017 

addressed this issue aptly in paragraph 398. The court quoted the words of 

Justice Thakar of the Indian Court of Appeal in the case of Ponnala 

Lakshmaiah v. Kommuri Pratap Reddy & Others97 in which he observed:  

“There is no denying the fact that the election of a successful 

candidate is not lightly to be interfered with by the Courts. The Courts 

generally lean in favour of the returned candidates and place the onus 

of proof on the person challenging the end result of an electoral 

contest. That approach is more in the nature of a rule of practice than 

a rule of law and should not be unduly stretched beyond a limit. We 

say so because while it is important to respect a popular verdict and 

the courts ought to be slow in upsetting the same, it is equally 

important to maintain the purity of the election process.  

An election which is vitiated by reason of corrupt practices, illegalities 

and irregularities……cannot obviously be recognized and respected 

as the decision of the majority of the electorate. The Courts are, 

therefore, duty bound to examine the allegations whenever the same 

are raised within the framework of the statute without being unduly 

hyper-technical in its approach & without being oblivious of the ground 

realities. Experience has shown that the electoral process is, despite 

several safeguards taken by the Statutory Authorities concerned, 

often vitiated by use of means, factors and considerations that are 

specifically forbidden by the statute.”98 

The court in Raila 2022 stipulated that it would not wish to upset the elections 

by subverting the will of the people. It would appear that the court made the 

assumption that the will of the people has to be upheld, regardless of any 

violations prevalent. However, Raila 2017 was categorical that “while the 

popular vote has to be respected, courts can interfere if the purity of the 

election process is at stake.” The court has the obligation to examine in detail 
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any issues raised about the electoral process. Indeed, at paragraph 399 of 

Raila 2017, the court enquires, “What of the argument that this Court should 

not subvert the will of the people"? The court went on to state that “it is one of 

those to whom sovereign power has been delegated under Article 1(3) (c) of 

the Constitution. All its powers including that of invalidating a presidential 

election is not, self-given nor forcefully taken, but is donated by the people of 

Kenya.” The court held that “to dishonestly exercise that delegated power and 

to close its eyes to constitutional violations would be a dereliction of duty.”99 

Again, Raila 2017 aptly captures the role of the Judiciary in promoting access 

to justice during the elections. It stated, and rightly so, that it has the power to 

interfere with the popular vote. All it has it to do is examine the allegations 

presented by the petitioners with extreme care. The court in Raila 2022 did 

not have the same view. It was of the opinion that subverting the will of the 

people would be tantamount to dancing to the tune of quorum antics by IEBC. 

This despite the fact that there were consequential issues raised by the four 

commissioners regarding the verification and tallying of the elections. The 

article argues that Raila 2022 trivialized the issues raised and did not take 

time to cautiously interrogate and question the issues raised. Unfortunately, 

Raila 2022 was not bound by Raila 2017, but it is hoped that in the future, 

courts will appreciate the gravity of issues raised as was done in Raila 2017. 

What next for the future? 

The article in this section outlines recommendations for the Court with regards 

to hearing and handling of electoral disputes and interrogating the issues 

raised. It is recommended by the article that in the posterity, the Supreme 

Court should take a keen interest in the conduct of the elections by IEBC and 

dissect issues surrounding its dysfunctionality in detail. It is not enough that 

the court give recommendations to the IEBC year in, year out, as we have 

witnessed that the same problems tend to pop up every election cycle. The 

Supreme Court should exercise its judicial independence and interrogate 

issues raised without fear or favour. Dissecting these issues would increase 

public confidence not just in the Judiciary as a whole, but electoral institutions 

too. Perhaps the time limitation for deciding presidential election disputes 

should be extended too? This would probably give the Court ample time to 

digest the issues raised without the fear of a time lapse.  At paragraph 403 of 

Raila 2017 and Paragraph 310 of Raila 2022, the Supreme Court 
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underscored “the need to extend the fourteen-day limit, for purposes of 

efficient case management by the Court, and also, to afford the parties 

sufficient time to ventilate their cases.” The article is of a similar finding to this 

extent. 

Courts generally should not interfere with the popular vote. They have no 

authority to subvert the will of the people. However, courts should not close 

their eyes to constitutional violations in the name of ‘respecting the will of the 

people.’ Their task is critical-to ensure that those elected to power are elected 

in a manner that is consistent with Constitutional values and principles. The 

only way this task can be achieved is if the court exercises judicial 

independence and interrogates electoral malpractices in a manner 

satisfactory to the citizenry. This is the only way the courts can enrich electoral 

jurisprudence. The courts should be unwaveringly committed to maintaining 

consistency and fidelity to the Constitution. 

Conclusion 

Electoral governance is the most reliable means for the people to exercise 

their sovereignty. The unchangeable tenet of the people's sovereign will forms 

the basis of our Constitution. The reality that all power—moral, political, or 

legal—lies with the people and them alone. They wield such authority, either 

directly or through the representatives they legitimately elect through free, fair, 

transparent, and honest elections. Hence, through its sacred ideals of 

transparency, credibility, verifiability, accountability, accuracy, and efficiency, 

an election must ultimately be a true reflection of the will of the people, as 

mandated by the Constitution. This applies to all aspects of the election, 

including procedures, laws, and numbers. 

The Supreme Court, in both Raila 2017 and Raila 2022 has acknowledged 

that there is a systemic institutional problem within the IEBC that need to be 

addressed. This dysfunctionality is the cause for the distrust in the IEBC. The 

article has demonstrated that courts, particularly the Supreme Court, has a 

crucial role in ensuring access to justice during elections. It has juxtaposed 

the 2022 and 2017 presidential election judgments and drawn significant 

differences in how the Supreme Court heard and determined the election 

petitions then and now. It has advanced the argument that Raila 2022 could 

have done better in dissecting the issues raised in the petition. Raila 2017 

has been used as a best practice for future court decisions, even though the 

Supreme Court is not bound by its own decisions. Going forward, 

acknowledging that no institution is perfect, it is hoped that the Supreme Court 
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in future election petitions will interrogate issues in a wider scope and critically 

examine allegations put before it. It is only through this that the court can 

enrich electoral jurisprudence and ensure that any institutional anomalies 

within the IEBC are fully addressed. This way, the Supreme Court will fulfil its 

mandate of ensuring access to justice. It will also boost the public’s 

confidence and trust in the Judiciary as a progressive dispute resolution 

mechanism. 
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ABSTRACT 

The efforts to ensure gender parity in political representation in Kenya has 

been a struggle since independence.  To mitigate the struggle, the 2010 

constitution entrenched affirmative action (AA) to ensure women form part of 

the governance of their country in elective and appointive positions. The 

constitution provides that no more than two thirds of elective and appointive 

positions should be held by one gender. This is captured as the two thirds 

gender rule. However, its non-implementation in all parliamentary positions 

remains a key struggle towards equality notwithstanding the Courts’ 

interventions. Kenya has undergone three election cycles 2013, 2017 and 

2022 in which achievement of the gender rule was elusive. However, though 

women were elected in the August houses nationally and at county level in 

the 2022 general elections, no legal change had occurred. This article 

examines the past two elections to juxtapose the trend in 2022 with a view to 

ascertaining what propelled the women to be elected in the absence of a clear 

legal framework to bolster their increase in numbers.  Democracy demands 

equality in representation in all facets of government and political systems. 

The persistent underrepresentation of women is an abuse of democratic 

values. Using intersectionality and liberal feminist theories, it interrogates the 

successes of elected female governorship the just concluded elections. 

Lessons therefrom can inform advocacy strategy to increase the number of 

women in politics as parliament has failed to legislate on the two thirds gender 

rule. 
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INTRODUCTION 

The Constitution of Kenya (CoK, 2010) mandates the government to 

implement the principle of equality through legislative measures, policies, and 

affirmative action programs aimed at achieving gender parity.100Judicial, 

legislative, electoral, and political decisions have a greater bearing on the 

implementation of Not More Than Two Thirds Gender Principle and 

Requirement in Kenya. The Concluded General Elections of 2013, 2017 and 

2022 were good litmus tests, to gauge the performance of both women and 

institutions of Governance. 

Politics in Kenya is lopsidedly biased towards men. One, running a campaign 

has high costs. Two, hostile and occasionally violent. Three, election fraud 

and gender-based violence have been reported particularly during 

nominations. Consequently, many deserving and capable women and young 

leaders are scared off from running for elective positions. 

There is a clear correlation between the quantity of candidates or aspirants 

and the number of elected officials. The theory is that women have a better 

chance of increasing their representation the more they compete. Although 

the laws provide a good framework and balance for inclusion and gender 

representation, no formulae exist at parliament courtesy of lack of legislation 

on article 100 of the Constitution. 

In May 1996, the then minister for labour, manpower and development 

recognized the absence of women leaders despite Beijing Conference rooting 

for them.101 He asserted that ‘Parliament must go out of its way to assist 

women and get positions that they can hold so that they can be on equal 

footing with men.’ This statement signifies that without Parliament’s 

                                                           
100   Article 27(6) of the Constitution of Kenya 2010 
101   Comments by Mr. Masinde Minister for labour and Manpower 

Development. Retrieved from Hansard May 16, 1996 available at 
https://books.google.co.ke/books?id=LVWMG2DGGYIC&q=ngilu#v=o
nepage&q=Motion%20on%20women&f=false  accessed 10 March 
2023 
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intervention, women will always be left behind in terms of occupying 

Parliamentary seats. In pursuit of this, Charity Ngilu introduced the AA Bill in 

November 1996 to get more women representation in decision-making and 

politics, but it never saw the light of the day.102Another attempt was made by 

Hon Martha Karua in 2007.103The Matter was adjourned to the following day, 

and was later postponed.  However, in a more optimistic view, the Bills paved 

way for the introduction of AA in the 2010 constitution.  Implementing the two-

thirds gender rule has been an uphill task.  The Chief Justice rendered an 

advisory opinion to the President to dissolve Parliament for non-compliance 

to no avail.104In 2016, senator Sijeny introduced an AA bill in senate to enact 

legislation which was unsuccessful. These serve as examples of the bills that 

never materialized. 

In 2022, only a few women were elected failing to meet the two-thirds gender 

rule threshold. Senator Syengo indicts government for failure to enact 

legislation to operationalize this Constitutional requirement, despite the 

advisory opinion rendered by the Chief Justice.105 Women are 

underrepresented in decision making and politics as evidenced at the county 

and national levels, a grave concern. 

Consequently, Kenya should create a national program on political 

leadership. Such initiative would give women the exposure and experience in 

politics improving their political acumen. A strong and functional internal party 

                                                           
102  Parliamentary Debates retrieved from The Hansard 30th October 1996 

available at   
 https://books.google.co.ke/books?id=7Njji4I8YrkC&q=ngilu#v=snippet

&q=ngilu&f=false accessed 10 March 2023 
103  Martha Karua (The then Minister for Justice and Constitutional Affairs). 

Retrieved from National Assembly Official Report of Wednesday, 15th 
August, 2007 available at 
https://info.mzalendo.com/hansard/sitting/national_assembly/2007-08-
15-14-30-00#entry-208778  accessed 10 March 2023. 

104  Martin Kinyanjui (2020) ‘Maraga advises Uhuru to dissolve Parliament 
over two-thirds gender rule’ Nation Media Group available at 
https://nation.africa/kenya/news/maraga-advises-uhuru-to-dissolve-
parliament-2304672 accessed 10 March 2023 

105  Senator Beth Syengo, ‘Actualization of the Two-Thirds Gender Rule’. 
Retrieved from The Hansard of Tuesday, 8th November 2022 
available at 

 https://info.mzalendo.com/hansard/sitting/senate/2022-11-08-14-30-
00#entry-1193764  accessed 10 March 2023 

https://books.google.co.ke/books?id=7Njji4I8YrkC&q=ngilu#v=snippet&q=ngilu&f=false
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structures is the primary mechanism is fostered. Patriarchal and male-

dominated politics still prevent women from fully participating in the decision-

making, policy-making, and legislative processes in Kenya. Therefore, to 

promote women's inclusion and participation, political parties must abide by 

gender-inclusive laws, policies, and regulations.  

The article examines women in elective positions from 2013 to 2022 to 

determine the belief that increasing the number of women leads to 

improvements in social welfare and gender equality issues. Mügge et al, 

affirm that this occurs whether or not they continue to be a minority in 

general106. Therefore, the article set out to determine whether and the extent 

to which numbers improve women's capacity to influence legislation at 

National Assembly and other elective positions. Kenya being signatory to 

regional and international treaties on gender equality, makes the findings 

useful in demonstrating her progress toward eliminating the gender gap in 

legislation and representation. Women can also use the findings to support 

their arguments for gender parity in representation. They can be used in 

comparative studies by scholars articling gender and politics. 

One of the goals of women in elective positions was to increase the proportion 

of women in society by pursuing membership expansion and other forms of 

AA. The article asked women who had been elected to leadership positions 

to share their personal reflections on their achievements and aspirations for 

women’s greater representation. These successful women’s experiences are 

used to inform best strategies for inclusivity in political decision-making and 

elections. The article found the inability to pass gender-responsive legislation 

is male dominance in the parliament and the internal dynamics within elective 

positions. Additionally, the women’s low representation compounds the 

problem. AA resistance stems from patriarchy and male entitlement to power 

as the article confirms. With progressive internal party structures and 

mechanisms that advocate for women candidacy in elections, there is hope 

for achieving the two thirds gender principle as enshrined in our law. 

Theoretical Framework 
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Representing their own? Ethnic minority women in the Dutch 
parliament. West European politics, 42:4, 705-72 
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The article uses the intersectional analysis theory and liberal feminist theory 

to unpack the gender inequality prevalent in our electoral system. 

Intersectional Analysis Theory 

The article adopted this theory to analyse women’s situation vis-à-vis their 

election to elective bodies. This theory was useful in demonstrating the 

intersections between patriarchy and gender inequality that continues to 

exclude women in politics.  

Kimberlé,107notes, intersectional feminism is "a prism for seeing the way 

various forms of inequality often operate together and exacerbate each other.” 

This approach illustrates how social identities can overlap and exacerbate 

discriminatory experiences for individuals. As Audre Lorde posits: “There is 

nothing like a single-issue struggle because we do not live single-issues 

lives”108.  To comprehend the extent of the disparities and connections 

between them in the context of the elections, intersectional feminism 

emphasizes on the voices of people subjected to overlapping and concurrent 

forms of oppression. 

Hankivsky,109 asserts, intersectionality fosters an understanding of how 

various social factors or "locations"—such as gender, "race" or ethnicity, 

indigeneity, class, age, sexual orientation, geography, age, ability or disability, 

migration or refugee status, and religion—interact to shape who we are as 

individuals. The connected systems and power structures that surround these 

interactions include governments, laws, policies, the media, and places of 

worship. Colonization, imperialism, racism, homophobia, ableism, and 

patriarchy all contribute to the interconnected systemic bases of privilege and 

                                                           
107   UN Women: Intersectional feminism: what it means and why it matters 

right now. Available at 
https://www.unwomen.org/en/news/stories/2020/6/explainer-
intersectional-feminism-what-it-means-and-why-it-matters accessed 23 
June 2022 

108  Audre Lorde (1982), “Learning from the 60s” as part of the celebration 
of the Malcolm X weekend at Harvard University available at  
https://www.blackpast.org/african-american-history/1982-audre-lorde-
learning-60s/ accessed 05 November 2022. 

109   Professor Olena Hankivsky (2020), ”Using Intersectionality To 
Understand Who Is Most At Risk Of Covid-19” Available at 
https://pursuit.unimelb.edu.au/articles/using-intersectionality-to-
understand-who-is-most-at-risk-of-covid-19 accessed 23 June 2022  
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oppression that are created through such processes. Focusing on several 

intersecting factors, intersectionality aims to reveal the ways in which diverse 

geopolitical contexts, differently situated populations, and groups are dealing 

with gender inequality in elective positions. 110 

People can simultaneously be members of multiple social groups due to 

interacting factors and influences. For instance, an elderly Indigenous woman 

with disabilities who lives in a remote community. Intersectionality helps us 

go beyond crude gender comparisons to ask questions like, "Which women 

and which men are successfully elected and why?" After that, we can look 

into possible solutions and support for gender equality in elective 

positions.111Focusing on underappreciated and marginalized viewpoints and 

complexity of issues at stake, this approach provides a useful tool for 

decentralizing and enhancing the current discussion. 

Adopting Symington’s views,112 the research employs an intersectional 

approach to show that there exists a multiplicity of identities, and people can 

encounter various forms of oppression that combine to generate a range of 

experiences related to discrimination and privilege.113Intersectionality 

analysis is an essential tool for advocacy and policy development for 

analysing the discriminatory nature in Kenya’s election cycles.  

Liberal feminism 

The article used liberal feminism to show patriarchy as the primary source of 

opposition to women's legislative agendas. It was adopted to challenge the 

notion of women’s inferiority to men.  It is used to demonstrate the legislative 

and legal measures required to systematically change the historical 

discrimination against women. The theory's overemphasis on women in the 

public eye, along with its neglect of private gender relations, class, race, and 

sexual differences, and the ability of regular women to effect change, have 

drawn criticisms.114Its emphasis on legislative change as essential to 

                                                           
110  ibid 
111  ibid 
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113  ibid 
114 Lewis, J.J. (2019). Liberal feminism (online). Available at 
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achieving gender equality, makes it valuable. In order to combat 

discrimination and male dominance, the theory’s purposeful efforts to 

increase the number of women is justified. 115 

Scholars have demonstrated the value of numbers for female legislators. For 

instance, Grey 116posits that as the number of female legislators in New 

Zealand increased, they became more assertive.  Norris,117 asserts that 

women legislators in the UK have more negotiating power with the rise in their 

numbers.  Karpowitz, Mendelberg and Mattioli118demonstrate that women's 

influence is greater under majority rule which is strengthened by giving them 

a voice in parliament.  

Essentially, involving more women by creating legal and structural changes 

is imperative for women’s effective representation in the decision-making fora. 

Having more women in decision making leads to more progressive legislative 

structures that ascertain women’s representation, agency and influence. 

Legal and institutional frameworks addressing women’s representation 

in elective positions. 

This section discusses legislative instruments and institutions addressing 

women’s inclusion in decision-making. It outlines international, regional and 

national laws and institutions in place to promote equality. A critical analysis 

of the successes, failures and gaps in these frameworks is undertaken. 

International Regime  

Article 2 (5) and (6) of the Constitution of Kenya state that ‘the general rules 

of international law shall form part of the law of Kenya’ and ‘any treaty or 

convention ratified by Kenya shall form part of the law of Kenya under the 

                                                           
115   Ibid 
116  Grey, S. (2001). Does size matter? Critical mass and women MPs in the 

New Zealand House of Representatives. Paper for the 51st Political 
Studies Association Conference, 10-12 April 2001, Manchester, United 
Kingdom. 

117  Norris, P. (2000). Gender and contemporary British politics. In Colin Hay 
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numbers elevate women’s influence, and when they don’t: Rules, norms 
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ELJ, Vol. 4 2024  Kameri-Mbote P., and Aura, R.  (2024) 

46 

Constitution’.  This section addresses the international instruments that Kenya 

has ratified appurtenant to inclusion of women in political decision-making. 

The Universal Declaration of Human Rights recognizes the right of every 

citizen, including women, to directly or indirectly participate in the government 

of their country.119All citizens have an equal opportunity to participate in 

legitimate periodic elections conducted by universal and equal suffrage, as 

stipulated by the International Covenant on Civil and Political Rights.120States 

Parties to the Convention on the Elimination of All Forms of Discrimination 

against Women are obligated to protect women's rights to hold public office, 

carry out all public functions at all levels of government, and participate in the 

development and implementation of government policy.121It promotes equity 

and equality while eradicating all forms of discrimination against women. 
122Power and decision-making structures that support women's participation 

rights in governance processes are necessary, as stated in the Beijing 

Platform for Action Declaration.123Women’s representation in politics and 

decision-making is captured by Sustainable Development Goals (Goal 5) 

which guarantees full and effective participation and equal opportunities for 

leadership at all levels. 124 

Regional Frameworks  

Maputo Protocol requires states to guarantee women participation and, 

effective and equal representation at all levels.125Every citizen’s right to 

participate in their country's government, either directly or through 

representatives, is recognized by the African Charter on Human and Peoples' 

Rights.126It however has no mention of the obligation by states to ensure that 

women have full and equal participation in their countries’ political and 

decision-making processes. This is a huge setback in the fight to women’s 

                                                           
119  Article 21, UDHR 
120  Article 25, ICCPR 
121  Articles 2, 4, 7, 24 & 44, CEDAW 
122  Ibid 
123  UN Women: Beijing Platform for Action available at 

https://www.unwomen.org/en/news/in-focus/csw59/feature-
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124  Sustainable Development Goal Number 5 available at 
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125  Article 9, Maputo Protocol 
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equal representation in political decision-making, considering it is the 

grundnorm human rights instrument in Africa. 

Encouraging gender equality and women's empowerment throughout the 

continent is the 2009 African Union Gender Policy goal. Its key objective is 

increasing women’s representation in politics and decision-making 

processes.  It provides for AA measures guaranteeing women at least 50% 

of decision-making positions across all societal domains.127Kenya has not 

achieved this. 

Despite a plethora of international and regional instruments promoting and 

advocating for women’s participation and representation in the governance of 

their countries, effective implementation is a challenge at domestic level. It 

seems that parties to the instruments like Kenya, foster a positive image at 

international fora by rapid ratification or accessions but pay lip service at 

domestic level. They do not translate the commitments to benefit women but 

are rather large on tokenism. 

Domestic laws 

Article 10 of the Constitution of Kenya 2010 enumerates national values that 

include participation in democracy, the rule of law, equity, inclusiveness, 

equality, non-discrimination, and protection of the marginalized. Article 23 

mandates all public officers and state organs to address the needs of women 

and other vulnerable groups in society. Ultimately, AA is entrenched in Article 

27, requiring the State to enact laws and take other actions to carry out the 

principle that no more than two-thirds of the members of elective or appointive 

bodies shall be of the same gender. This includes AA policies and 

programs.128Article 27(3) proclaims equality between men and women in all 

spheres including politics. It also permits the use of gender quotas to close 

institutional gender disparities although not effectively utilized.  

Article 81 of the Constitution outlines general principles for the electoral 

system which electoral system must comply with the two-thirds gender 

principle in elective bodies. Article 91(1), obligates political parties to uphold 

and advance gender equity, human rights, and fundamental freedoms. Article 

                                                           
127  African Union Gender Policy. Available at 
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98 provides for the composition of Senate as 47 members, elected by county 

constituents, 16 female senators, nominated by political parties on the 

percentage of their members elected under clause (a) of Article 90; two 

members, a man and a woman, representing youth; and two members, a man 

and a woman, representing persons with disabilities. AA is clearly provided 

for in senate unlike national assembly and governorship. 

Article 100 calls for the advancement of the representation of marginalized 

groups and obligates parliament to enact legislation to increase women’s 

representation in parliament. Parliament has not fulfilled this obligation. Article 

177(1)(b) of the Constitution mandates the County Assemblies to determine 

the number of special seat members to guarantee the two-thirds gender 

principle.  

Given this context, the Attorney General (AG) on the 8/10/2012, sought an 

advisory opinion from the Supreme Court regarding the application of the 

principle as to whether it should be immediate or gradual.  Consequently, the 

Court on 11/12/2012, ruled that it be introduced gradually but gave parliament 

timelines to legislate by 27/8/2015.129Informed by the set deadline, the AG 

constituted a technical working group to devise an implementation formula 

that would entrench the principle into law.130This group suggested an 

increment of ninety women through nomination to parliament in the 2017 

elections. However, the Bill published on 30/4/2015 by the National 

                                                           
129  CREAW (n.d). Tracing the journey: Towards implementation of the two-

thirds gender principle. Nairobi: CREAW. 
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Assembly's Justice and Legal Affairs Committee, did not take the 

recommendations into consideration131. 

The Bill sought to strengthen the existing legal framework to entrench the 

principle to facilitate increase of women’s representation at all decision-

making levels. Senator Wangari posited that gender equality is not just a 

matter of justice but of good governance and better decision-making. She 

urged all members to support it.132This Bill was defeated. 

Similarly, as a result of the technical working group, a constitutional 

(Amendment) Bill named the ‘Duale Bill’ was developed.133 This failed as it 

was unable to raise the two-thirds majority required to amend the Constitution, 

to provide for nomination of an additional 90 women to parliament and 16 to 

Senate. Consequently, the Departmental Committee on Justice and Legal 

Affairs developed its own Bill, dubbed ‘The Chepkonga Bill’, of 28/4/2015. It 

was based on the proposals that had been considered by the technical 

working group.134 Various stakeholder conversations were held on the bill, 

which concluded that effecting Article 27(8) of the Constitution on the two-

thirds gender rule could not be instantaneous but progressive. The 

Honourable members of Parliament attributed this to deeply rooted patriarchal 

cultures.135 The objective of this Bill was to propose an amendment to Article 

81 by inserting “progressive realization of two-thirds gender rule”. However, 

many members of Parliament opposed the bill, insisting that a formula should 

be established instead.136A member questioned what progressiveness truly 

entailed; ‘What are the strategies you use to make progress? That is all 
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retrieved from The Hansard on Thursday, 21st July, 2016  available at 
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missing. There is no strategy. There are no indicators. It is a blind game. It 

does not add value. It does not show improvement in the number of 

women.’137This confirms the notion, women need numerical strength in 

parliament to pass favorable legislation. 

Political Parties Act of 2011 advocates for gender equality. Women's 

representation in county and national assemblies must be advanced by a 

political party.138It provides that funds allotted to a legally recognized political 

party from the Political Parties Fund must be used for democratically 

compatible goals, such as women's representation.139Section 6(1) of the 

Political Parties Act provides that a proposed political party can only apply for 

provisional registration in writing, with the signatures of all applicants, in 

compliance with the two-thirds gender principle.  If a political party partially 

registered exhibits gender parity, representation of specific interest groups, 

and the two-thirds gender principle, it will be eligible for full registration. 140 

Section 9 (1)A, mandates every political party to have a constitution or by-

laws which guarantees that no more than two-thirds of the members of all 

party organs, bodies, and committees are of the same gender. Any political 

party that is non-compliant of the two-thirds gender rule is not eligible to 

receive funding from the Political Parties Fund. 141The First Schedule 

obligates political parties to respect and promote gender equity and equality.  

However, political parties are male dominated leaving little or no room for 

women’s influence. Despite progressive provisions, women remain 

underrepresented at the echelons of power.  

Section 36(7) of the Elections Act 2011, requires the Commission to select 

the number of special seat members—as determined by the party—from the 

list of candidates representing the number of wards in the county. This is done 

to ensure compliance with the two-thirds gender principle in consonance with 

Article 177 (1) (b) of the Constitution. The second schedule requires all 

registered political parties, officials, committees, and candidates, to pledge 
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their support for gender equality. Political parties referendum committees, 

candidates, and agents must guarantee the safety and full involvement of 

women as voters and candidates; uphold the freedom of women to speak with 

political parties, committees, and candidates; enable women to participate 

fully and equally in politics; guarantee women's free admission to all public 

political events, including marches, rallies, and demonstrations; and take 

reasonable measures to guarantee that women are free to participate in any 

political activity. 

Equality and substantial representation of men and women in leadership, 

decision-making, and governance roles in the public and private spheres are 

guaranteed by the National Policy on Gender and Development. Policy 

initiatives include, but are not limited to, drafting legislation on the two-thirds 

gender rule in elective positions; guaranteeing that political parties encourage 

women to join politics and promote gender equality; and enabling efficient 

cooperation between state and non-state actors to enhance women's ability 

to compete in politics, leadership, and governance.142 

Vision 2030 incorporates specific strategies to ensure increase in women's 

representation in politics particularly in parliament. It aims to ensure increased 

female participation in political decision-making by strengthening non-

discriminatory electoral laws and practices.  

Well-considered national strategies and government programs targeted at 

enhancing women's political leadership, engagement, and participation in 

electoral and political processes are conspicuously lacking. Cultural diversity 

policies that address stereotypes, myths, misconceptions, and fixated 

mindsets are lacking, which makes it impossible for women to successfully 

engage, participate, and be included in important policy formulation and 

decision-making processes. To accomplish the goals of gender equality and 

equity in Kenya, the government must make a concerted effort to address 

such unfavorable attitudes and perceptions. 

The absence of a gender formulae or enforcement mechanism in Parliament 

and the Senate on Two-Thirds Gender Principle is wanting. Article 177 of the 

Constitution, which applies to county assembly, is a success story of how 

effective legislation can address the dilemma of gender representation in 
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legislature. The lack of progress in lifting this formulae to Parliament is 

inexplicable. 

Institutional Frameworks 

This section highlights the performance of various institutions in promoting 

inclusion of women in political decision-making. These are the Independent 

Electoral and Boundaries Commission (IEBC), Office of the Registrar of 

Political Parties (ORPP), and National Gender and Equality Commission 

(NGEC). 

Article 59 of the Kenyan Constitution establishes NGEC. Its duty is to take the 

lead in gender mainstreaming as an agency. It is essential to the creation of 

laws and policies based on the two-thirds gender principle and also has 

obligations in strategic litigation. 

IEBC is mandated to enforce party conduct laws in Kenya and establish an 

effective electoral oversight and management system. This includes auditing 

political party lists in relation to nomination lists to ensure responsiveness, 

inclusivity, and adherence to the gender representation principle. 

The ORPP, a vital agency in the regulation of political parties, keeps a careful 

eye on party activities, especially party lists that result from primary elections. 

Nevertheless, the requirements for party list audits and monitoring under the 

Elections Act, the Political Parties Act, and the Regulations have not yet been 

fulfilled.  

Political parties serve as effective vehicles for women to rise to positions of 

authority and power within society through electoral governance processes, 

thereby promoting equity in representation. They are significant in nurturing 

democracy and sustaining the principle of gender equality and equity; by 

allowing vibrant youth and women wings to thrive, organize, mobilize and 

engage on different political platforms for visibility and an enhanced voice in 

governance. These processes should be strengthened by objective 

appointments and non-partisan nomination processes that are free, fair and 

devoid of violence or intimidation for aspirants. Parties in essence are 

supposed to implement AA activities and initiatives to promote women 

representation.  Political parties have an obligation to comply with the election 

code, Laws and Regulations, especially concerning nominations and party 

lists to ensure gender sensitivity and responsiveness. Progressive internal 
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party structures and mechanisms are key to promoting gender parity in 

elective positions. 

Some of the administrative and policy gaps the article identifies include Poor 

Monitoring for compliance and enforcement of existing laws, poor data 

capture and disaggregation by gender, by both IEBC and Political Parties. 

The ORPP seems to portray helplessness in seeking greater accountability 

from political parties to adhere to Regulations. In addition, Political Parties 

have weak women caucuses, and neglect women when it comes to coalition 

politics, negotiations and involvements.  Also witnessed, is a weak internal 

party democracy pertaining to nominations and party lists. There appears to 

be a culture of superficial compliance and appeasement, rather than making 

it a core aspect of democratization — a "token gesture" approach. 

The struggle to implement the two-thirds gender rule: a focus on the 

2013, 2017 and 2022 general elections. 

This section underscores the gender disparity that is prevalent in our electoral 

system. It notes that there have been slight improvements in women’s 

representation over the three election cycles, but much progress remains to 

be made. It focuses on women’s representation in governorships and 

Parliament (National Assembly NA and Senate) in 2022 while juxtaposing 

their status with the 2017 and 2013 elections. 

The ongoing struggle to implement the two-thirds gender rule has been 

underway for a significant period.  A 1996 bill served as the impetus for the 

pursuit of AA, seeking to increase the proportion of women in Parliament. 

However, it was defeated by male lawmakers who contended that 

parliamentarians spoke for all people. They were adamant that AA was 

superfluous because there was already one female assistant minister for 

culture and that the Constitution did not bar women from entering the 

legislature143.This argument was countered by some male members in 

Parliament, who asserted that women face significant challenges during 

campaigns, in addition to lacking certain freedoms enjoyed by men.  For 

instance, one posited that ‘if a woman is married and she has siblings, their 

male colleagues will be asking them where they are. That is an African setup 

                                                           
143  Kanyi, W.M. (2016). The walls we can't see: Public policy lethargy on 

women’s political participation in Kenya. Nairobi: Heinrich Böll Stiftung 
& the African Women’s Studies Center, University of Nairobi 
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which we support. However, there is a reason we need to support this Bill, so 

that we realign ourselves to the Constitution.’144 

Another case in point is when male legislators were infuriated by a Federation 

of Women Lawyers – Kenya (FIDA-K) advocacy message announcing that it 

would be tracking voting patterns on one of the two-thirds gender rule bills, 

female legislators took a conciliatory stance toward their male counterparts145.   

The response was permeated with the idea that lawmakers were being 

blackmailed by FIDA-K who threatened to humiliate them if they failed to back 

the bill. A female legislator unsuccessfully apologized   to manage the 

fallout146.  It is evident that the male legislators opposed the Bill in retaliation 

for FIDA-K’s fearless advocacy, thus harming the interests of female 

lawmakers and providing a convenient pretext for expressing their dislike for 

AA. The message was addressed to all members of the National Assembly, 

but the male legislators objected and misinterpreted it to be directed to them 

and thus voted against it leveraging on their numerical strength.  Nonetheless, 

women took more leadership roles and a larger presence in committees by 

being assertive. Women continue to be underrepresented despite the 

increase in numbers, which primarily affects their efficacy when voting.147 

Biegon148criticizes the lack of enforcement of the constitutional provision on 

the two thirds gender principle, asserting there is still a significant fight for 

equality ahead.  The Institute of Economic Affairs, (IEA)149posits that the 

benefits of implementing the principle outweigh the costs involved 

discounting the increase in the public wage budget associated thereto. Kanyi 

affirms that the imperative of AA in the constitution is for achieving gender 
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parity in representation.150Attempts to operationalize the Constitution's AA 

through legislation have been unsuccessful and this is attributed to political 

inertia, disregard for court orders and impunity.151 

Cultural barriers and gaps in public education are also widespread 

exacerbating of attitudes and perceptions that construct myths, 

misunderstandings and propaganda around women's leadership skills. These 

assumptions impede responsible planning, budget allocations, policy 

formulation and legislation. For instance, misconception about AA and its 

impact on society; bloated parliament if more women are appointed; 

expanded wage bill if more women are nominated; the progressive nature of 

the principle as universal rather than limited to elective positions; nomination 

of women as opposed to women’s competitive involvement in politics; 

patronizing and male chauvinism, and patriarchal system with community and 

political party structures; among others. 

Women are significantly conspicuously under-represented in politics and this 

is tied to intersection of gender with other social identities, like class and 

ethnicity.152 For example, women’s political participation may be constrained 

by their underprivileged socioeconomic backgrounds and marginalized ethnic 

groups than those from affluent backgrounds.153For instance, Ong’ayo and 

Ndambuki posit that women from certain ethnic groups may face greater 

discrimination than women from others.154In Kenya, women encounter bias 

and misogyny, experience physical violence, sexual harassment, and 

insulting remarks. These experiences are shaped by gender and other social 

identities such as ethnicity and class.  

By recognizing and addressing these intersections, we can work towards 

greater gender equity and political representation for women in Kenya.155 
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The National Assembly (NA) has 350 members in total, 290 directly elected 

Members, twelve (12) Nominated Members, 47 women elected as County 

Women Representatives; and one (1) speaker. A minimum of 117 women 

should be represented in the NA, and a maximum of 232 women should be 

represented in the majority, in order to adhere to the Two-Thirds Gender 

Principle. 

Number and percentage of women elected to the NA over the three 

election cycles. 

Table 2: Number and Percentage of Women Elected to the National 

Assembly 2013-2022 

Year Electoral Seats 

(the 47 plus 

290) 

Elected Women 

(the 47 plus the 

others elected) 

Women as a 

percentage of 

elected MPs 

2013 337 63 18.9% 

2017 337 70 20.8% 

2022 337 73 21.66% 

(Source: IEBC Portal on election results) 

The table shows that in the 2022 polls, the percentage of women elected to 

the National Assembly was 21.66%, the highest compared to 2013 and 2017. 

However, this figure still falls short of the 30% threshold required for them to 

have substantial legislative influence.156 The increment in 2013 general 

elections is attributed to gender quotas vide Article 81 of the Constitution 

which reserved 47 seats in NA for women. 

The Senate has a total of 67 members, 47 elected and20 nominated out of 

which 18 are females.  

Table 3: Number and Percentage of Women Elected to the Senate 2013-

2022 
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Year Electoral Seats Elected Women Women as a 

percentage of 

elected senators 

2013 47 0 0% 

2017 47 3 6.38% 

2022 47 3 6.38% 

Source: IEBC Portal on election results.  

Table 3 demonstrates women’s underrepresentation in the Senate.  Only 

three women senators were elected in this election cycle, which fails to meet 

the Two-Thirds Gender Principle. Ideally the Senate should have 23 women 

to comply with this requirement. 

The article addresses women’s representation in governorships as captured 

in Table 4.  

Table 4: Number and Percentage of Women Elected as Governors 2013-

2022 

Year Electoral Seats Elected Women Women as a 

percentage of 

elected 

governors 

2013 47 0 0% 

2017 47 3 6.38% 

2022 47 7 14.89% 

Source: IEBC Portal on election results 

Women are underrepresented in Governorship, despite improvement from 0 

governors in 2013 to a paltry 7 out of 47 in 2022, a pointer to systemic 

ubiquitous patriarchy in the electoral system.  This is worrisome and amplifies 

the fact that more must be done to increase women’s political participation. 
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Women risk losing on voting-related issues if they lack have numerical 

strength in the legislature unless they form partnerships with their male 

colleagues157.  

Other jurisdictions have recognized barriers and put in place affirmative 

legislation and political parties structures to increase women’s participation.  

A tacit acknowledgement of the importance of women’s involvement. Global 

and regional experiences show that an increase in numbers has a positive 

effect on women’s legislative influence. Hassan158notes that increase of 

Egyptian women legislators, enabled enactment of legislation with stricter 

penalties against perpetrators of female genital mutilation. In Tanzania, South 

Africa, Uganda, and Rwanda, legislators leveraged their numerical strength 

to successfully advocate for laws addressing issues such as marriage, 

women's property rights, and domestic violence.159 

Legislative quotas, which require political parties to reserve a certain 

percentage of their electoral seats for women, were implemented in Mexico 

and Argentina via statutory law.160For example, Mexico's constitution requires 

political parties to ensure gender parity in the composition of candidates for 

political office. This is supported by laws requiring men and women to each 

make up at least 40% of candidates and non-compliance results in rejection 

of their electoral list.161In South Africa electoral law requires political parties 

to ensure that 50% of candidates on party lists are women, no legal sanction 
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for non-compliance. Notable is the practice by African Nation Congress which 

has ensured a 50% gender quota in both local and national elections. 

Rwanda's Constitution, guarantees women 30% of the seats in the Chamber 

of Deputies and 24 Senate seats.162 It evident that legislative and political 

party quotas enhance women’s political representation and have impact on 

legislative processes and outcomes once they account for 30% in the 

legislature. 

In Kenya, the society has not appreciated the contribution and value of 

women in leadership. This explains the lethargy parliamentary debates on AA 

and the absence of legislation for implementation. For instance, in 2016, 

Senator Martha Wangari emphasized the need for legislation to entrench AA 

in all elective seats to ensure that women are not disadvantaged and to give 

their best efforts once in office as a starting point for honing political skills for 

competitive seats.163This is cognizance of the difficult terrain women have to 

deal with in elective politics.  Despite interventions, Parliament has failed to 

enact the AA law.  The Kenyan Parliament is male dominated, thus a threat 

to enacting laws favorable to women   unlike counter Women do not have 

similar access to leadership positions, employment, and educational 

opportunities as men thus Affirmative action is imperative to cure this. . 

Senator Kajwang affirms this and advocates for a level playing field through 

AA to be fair to women.164 In his contributions to the debate, Kajwang' 

emphasized that keeping women in office will not cost as much as not having 

women represented in parliament and in senior leadership positions.165He 

opined that Parliament, as a body representing the will of the people, including 

women, must prioritize enacting AA law.  

The Senators’ views reflect the general position on the importance of 

women’s inclusion in leadership, a pointer to challenges women face in 

competitive politics. Senator Kajwang posits that when women are 
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represented in leadership, they bring a unique perspective and approach to 

solving problems that are seldom when men hold these positions. The AA 

legislation which has been elusive prompting the article interrogation to the 

success of the five female governors in their gubernatorial races. 

Select women Governors in Kenya 

In 2022, the country witnessed an increase in the number of female governors 

from 3 to 7. This section highlights the journey of these governors drawing 

from their challenges and successes in their politics. 

Susan Kihika-Governor Nakuru County. 

Kihika's success in politics is ascribed to several factors. She was a 

politician’s daughter thus made the most of the chance to become an expert 

in politics following the footsteps of her father, his influence in community and 

used these as a springboard to politics. Her grassroots connections were 

strengthened by her community involvement in support of women's and 

children's rights a surefire way to win people over. She is a powerful woman 

who altered society as well. Her political experience and background gave 

her the platform to boldly compete. . She persevered even after suffering an 

early career setback. She lost in her first debut in politics at nomination level, 

but was not deterred. This setback propelled her to getting a political vehicle 

to support and journey with her. Furthermore, her success is attributed to the 

backing of political parties, especially Jubilee and UDA.166 This strategy 

catapulted her to win the Nakuru County Assembly Speaker seat in 2013, 

Senatorial seat in 2017 and gubernatorial seat in 2022. 

Gladys Wanga-Governor, Homa Bay County 

Wanga was raised in a political household, just like her counterpart Kihika. 

This is crucial because it allowed her to gain early political experience and 

much-needed fatherly guidance. Her experience in politics dates back to her 

studentship in Kenyatta University where she was elected as the first female 

secretary-general of the Student Union giving her the clout needed to run for 
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elective office. She won her first elective post as Women Representative, 

Homabay County and served from 2013 -2022 when she was elected 

Governor.  Significantly, her extensive and long-lasting ties to the Orange 

Democratic Movement (ODM) party provided her with the foundation needed 

to succeed in politics. She received support from ODM and has been 

outspoken in her endorsement of the organization. Her success as a governor 

was guaranteed by this and the fact that she was running for office in a 

stronghold of the ODM.167 

Kawira Mwangaza–Governor, Meru County 

Mwangaza's story is distinct and undoubtedly a lesson for many upcoming 

women leaders. Unlike governors Wanga and Kihika, her poor upbringing left 

her without the finances to pursue her political goals. Noteworthy, she has 

limited political experience compared to her counterparts. After an 

unsuccessful bid for office in 2013, she used the setback to shift her focus to 

community engagement, which helped her win the Meru County Women 

Representative seat in 2017 as an independent candidate.  She used this 

position serve her constituents and as a springboard for the 2022 

gubernatorial contest as an independent candidate devoid of a political party 

backing. Her grassroots community service ultimately secured her 

gubernatorial seat. She asserted that people were primarily responsible for 

her success. This demonstrates how important community involvement is to 

winning an election where there is no political party support.168 

Anne Waiguru- Governor, Kirinyaga County 

In former President Uhuru Kenyatta's administration, Governor Waiguru 

served as Cabinet Secretary for Planning and Devolution. Her political career 

spans multiple years, establishing hers as a significant player in Kenyan 

politics. Waiguru's successful political career is attributed to her training, work 

history, networking abilities, effective communication skills, and leadership 

strengths.  By implementing programs to enhance Kenyans' quality of life, 

willingly facing challenges and making tough decisions, she has gained 
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respect and admiration from many Kenyans, elevating her stature as a key 

player in the nation’s political system.169 

Fatuma Achani-Governor, Kwale County 

She is Kwale County's first female governor. Her public record indicates that 

several factors contributed to her political success. One key factor is her work 

as a community human rights’ advocate, where she supported girls’ education 

and fought to eradicate early marriages and gender-based violence, and 

advocated for women empowerment. Her first debut in politics was in 2013 

when she successfully campaigned as a running mate for Kwale Governor 

becoming his deputy. She served as deputy governor for two terms and was 

elected governor in 2022. Serving in several community groups in the county 

gave her mileage as she understood their needs and worked with and for 

them. Her service as deputy governor helped gain insight into government 

operations and better understand her constituents' needs. Her reputation 

ability to gather support may have been aided by her community involvement. 

Another important factor was candidature support from the UDA party which 

had popularity in the region.170 

Lessons drawn from the select four female governors. 

 In Kenya and the world at large, representation in politics remains skewed in 

favour of men regardless of the political systems or their development levels.  

Nevertheless, some women have broken barriers and gotten elected to office 

as demonstrated by the select five female governors in Kenya’s 2022 general 

election.  The five exemplify how Kenyan females waded the political 

landscape and secured gubernatorial seats without AA legislation. The 

questions remain; What lessons can other women learn from their 

experiences? What can other women do on their own to win competitive 

politics in the absence of AA legislation? What strategies work? What can be 

done to sustain their success and increase the numbers?  
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The immediate lesson is that it is possible for women to lead if they are 

determined and have vision for leadership. The female governors benefited 

from AA or started off with solid positions that prepared them for their 

competitive posts on equal footing with the men.  This resonates with Senator 

Martha’s view on the importance AA for women, as she believed that women 

who served as women representatives or held other leadership positions 

honed their skills and leveraged those roles to enhance their bids for 

competitive politics. The four female leaders progressively started from lower 

rungs of leadership and gained experience pertinent for their present 

positions. For example, governors Wanga and Kawira started off as women 

representatives in their respective counties, a position reserved in the 

constitution for women in the National Assembly. Conversely, governors 

Waiguru, Kihika and Achani) had solid portfolios that prepared them for the 

gubernatorial races, emerging successful and outperforming men. 

It is critical to recognize the importance of progressive internal party 

mechanisms and structures, leadership experience, strong political 

background, and support from political vehicles. Nonetheless, as 

demonstrated by the narrative of Mwangaza and Achani, grassroots 

community engagement is also essential to guaranteeing that female leaders 

establish durable, solid relationships with their populations. To successfully 

run for elective positions, this is the most reliable method of overcoming 

political obstacles such as patriarchy. 

Way Forward-advocacy strategies  

This section addresses best strategies in ensuring women’s increased 

representation in elective positions. 

Women should advocate for an electoral law that automatically establishes 

appropriate proportions in the National Assembly, similar to the mechanism 

outlined in Article 177 (1) (b) of the Constitution for the County Assembly. This 

provision mandates the nomination of special members to fill election related 

vacancies, ensuring that no more than two-thirds of the seats are held by 

members of the same gender. 

Women should be given suitable portfolios and a solid starting point in 

leadership. This is crucial for gaining experience and honing leadership skills, 

as has been exhibited by the five female governors. 
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This article suggests that women-sensitive and responsive policies be 

developed at the county and political party levels to meet the constitutional 

threshold. Civil society must engage in concerted advocacy with the 

president, governors, and political party leaders to appoint more women, 

young people, and people with disabilities to positions of decision-making, 

policy formulation (executive), and legislature. The need for a formula for 

women's representation in the Senate and the National Assembly must be 

boldly discussed by the leadership. 

The government should also develop national program that effectively 

empowers women to run for office. This would include, among others, brief 

trainings, information exchange, women's profiling, and mentoring in order to 

guarantee women's increased voice and space in the political sphere. Women 

should also receive civic education from the IEBC in collaboration with civil 

society.  In order to provide civic and voter education, a public education 

program that confronts cultural and traditional norms which impede women’s 

participation and representation in politics and other leadership positions must 

be developed. This initiative can help in shifting attitudes and developing 

mindsets that support women’s participation and representation in elective 

politics and other decision-making processes. 

The state should develop a program that makes sure internal party 

environments, political structures, and party operations are considerate of and 

responsive to women's needs for representation, initiating political party 

reforms.  To ensure that the two thirds threshold is met, the IEBC and RPP 

must examine party lists more closely and hold political parties accountable. 

It's also crucial to lobby political party leadership.  

Women should believe in themselves, their abilities and potential in 

leadership. Women have risen to top level positions not necessarily because 

of AA but because of their own industry, effort, dedication, ambition and focus 

as demonstrated by the women governors discussed in the article.  The 

strategies identified highlight the importance of appreciating Liberal feminism 

in political decision-making. It argues that the barriers women face can be 

addressed through legal and policy reforms that promote gender equality and 
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protect women's rights.171This is the position in Kenya vide the constitutional 

provisions on AA. 

Women must be empowered and have individual agency that allows them to 

navigate the political landscape. As illustrated in this article, the female 

governors steered their political careers not only by virtue of individual agency 

and empowerment but also through mentorship either through the parents or 

sisterhood and grassroots support. Above all, women need a solid financial 

base and strong networks. 

Conclusion 

Adopting intersectional analysis and liberal feminist theory, this article has 

exposed the gender inequalities in politics.  It also analyzed legislative tools, 

institutional frameworks and other writers’ observations. Notwithstanding the 

progressive laws in place, women remain disproportionately represented in 

politics as unearthed in the 2013, 2017 and 2022 general elections. As 

discerned in the article, the primary contributing factors to the success of the 

five governors are the progressive internal party structures and procedures 

that provide full support for women running for office. Women need to be 

grounded at the grassroots level to win the community’s support. While the 

2022 election marked improvement in women’s political representation in 

elective politics, more needs to be done to increase the numbers to have 

meaningful impact.  

                                                           
171  Nyaboe, D. N., & Ogula, P. A. (2021). Liberal feminism and political 

participation of women in Kenya: A critical analysis. Journal of Gender 
Studies, 30(1), 1-15. 
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ABSTRACT 

This paper examines the factors that impede women's participation in the 

electoral process in Kenya, focusing on the economic, social, and cultural 

barriers that hinder their inclusion. Despite constitutional provisions 

enshrining democracy, participation, and gender equality, women in Kenya 

face significant challenges in actively engaging in politics and elections. 

Drawing on the legal and institutional framework surrounding gender equality 

in the electoral process, as well as international agreements, such as the 

Universal Declaration of Human Rights and the International Convention on 

Civil and Political Rights, this article analyzes the persistent obstacles faced 

by women. 

 

The patriarchal nature of Kenya's political system and deeply entrenched 

cultural beliefs create a hostile environment for women, wherein political 

campaigns often require high levels of social and economic empowerment, 

favoring men over women. Furthermore, the prevalence of electoral violence 

and intimidation disproportionately affects women, further limiting their 

participation. Although progress has been made, as evidenced by the 

increasing number of women elected in the 2022 elections, Kenya still falls 

behind its East African counterparts and has not fully achieved the two-thirds 

gender rule. 

 

By examining the underrepresentation of women in leadership positions and 

identifying repugnant cultural beliefs, discrimination, violence against women, 

male dominance in politics, lack of financial resources, and limited access to 

information as key contributing factors, this paper seeks to provide strategic 

recommendations for stakeholders in the electoral process. These 

recommendations aim to overcome the barriers faced by women and promote 

their significant participation, ultimately striving towards a more inclusive and 

equitable electoral process in Kenya. 
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Through comprehensive analysis of the legal and institutional framework on 

gender equality, exploration of the challenges hindering women's 

participation, and consideration of the principle of gender equality and 

participation in the electoral process, this article aims to contribute to the 

discourse on women's political empowerment in Kenya. By implementing the 

suggested strategies, stakeholders can foster an environment where women 

have equal opportunities to engage actively in politics and contribute to the 

governance of the nation. 

 

INTRODUCTION 

In Kenya, the promotion of participatory democracy has been a fundamental 

principle and a central topic in our electoral process. However, despite 

constitutional provisions guaranteeing democracy, participation, and the 

inclusion of all individuals, including women, in our national values and 

principles of governance, there are still significant challenges hindering 

women's active engagement in politics and elections. This paper aims to 

explore the various economic, social, and cultural factors that continue to 

exclude women from meaningful participation in the electoral process in 

Kenya. 

The legal and institutional framework on gender equality in the electoral 

process in Kenya provides a foundation for addressing the disparities in 

women's representation. The Constitution of Kenya 2010, under Article 10172, 

recognizes democracy and participation as national values, affirming that 

women have an inherent right to actively engage in politics and elections. 

Furthermore, international agreements such as the Universal Declaration of 

Human Rights (UDHR) 1948173 and the International Convention on Civil and 

Political Rights (ICCPR)174 also emphasize the right of all individuals to 

participate in the governance of their country, either directly or indirectly 

through elected representatives. Article 38 of Kenya's constitution 

acknowledges the right of every person to make political choices and 

participate in electoral processes175, while Article 27 protects individuals from 

                                                           
172   Constitution of Kenya 2010, Article 10 
173  Universal Declaration of Human Rights (UDHR) 1948. 
174  International Convention on Civil and Political Rights (ICCPR) 
175  Constitution of Kenya 2010, Article 38 
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discrimination and requires legislative measures to implement the two-thirds 

gender rule principle.176 

However, despite these legal provisions, women in Kenya continue to face 

significant impediments to their participation in the electoral process. The 

political system, deeply rooted in a patriarchal culture, poses a major 

obstacle, as political campaigns often require high levels of social and 

economic empowerment. These factors tend to favor men, limiting the 

opportunities for women to engage actively in politics. Additionally, Kenya's 

electoral system is plagued by violence and intimidation, with women 

disproportionately affected by these challenges.177 

The August 2022 elections saw a modest increase in the number of women 

elected to various positions. The National Gender and Equality Commission 

reported that 30 women were elected to represent single constituencies, in 

addition to the 47 elected women representatives in the National Assembly. 

Furthermore, five female governors were also elected.178 However, Kenya still 

lags behind other East African countries in terms of women's representation, 

and the country has not fully achieved the two-thirds gender rule. 

The underrepresentation of women in leadership positions in Kenya can be 

attributed to repugnant cultural beliefs, discrimination, violence against 

women, male dominance in politics, lack of financial resources, and limited 

access to information. To address these challenges, it is crucial for 

stakeholders in the electoral process to implement strategies that promote the 

significant participation of women. This paper will delve into the legal and 

institutional framework on gender equality in the electoral process, explore 

the factors impeding women's participation, examine the principle of gender 

equality and participation, and provide strategic recommendations to 

overcome the barriers women face in the electoral process. 

By comprehensively examining these factors and proposing strategies for 

change, we can pave the way towards a more inclusive and equitable 
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electoral process in Kenya, where women have equal opportunities to actively 

participate and contribute to the governance of our nation. 

Analysis of The Legal and Institutional Framework On Gender Equality 

In The Electoral Process In Kenya 

Legal Framework on Gender Equality in the Electoral Process in Kenya 

The Constitution of Kenya 2010 guarantees the right to equality and prohibits 

discrimination on the basis of gender. However, despite these provisions, 

women still face significant barriers in their participation in the electoral 

process. This chapter examines the legal framework for gender equality in the 

electoral process in Kenya, focusing on the Constitution of Kenya 2010, the 

Political Parties Act, the Elections Act, the National Cohesion and Integration 

Act, and the Penal Code. 

The Constitution of Kenya 2010 

The Constitution of Kenya 2010 provides for the right to equality and non-

discrimination on the basis of gender.179 Article 90 of the Constitution requires 

that not more than two-thirds of the members of elective or appointive bodies 

shall be of the same gender. However, political parties have failed to adhere 

to this gender equity principle, resulting in the systematic exclusion of women 

from the electoral process.180Women are often sidelined in the nomination 

process, and even when nominated, they face significant hurdles in securing 

the necessary resources to run a successful campaign.181 

The Political Parties Act 

The Political Parties Act provides for the registration and regulation of political 

parties in Kenya.182Section 14(2)(b) of the Act requires political parties to 

promote gender equality and non-discrimination in their membership and 

leadership. However, political parties have been slow to comply with this 

provision, and women continue to be underrepresented in party leadership 

                                                           
179  Constitution of Kenya 2010, art. 27 
180  Anne W. Kamau, Gender Quotas and Women's Political Participation in 

Kenya, 8 Afr. J. Int'l & Comp. L. 1, 9 (2016). 
181  Joyce W. Karanja, The Electoral Participation of Women in Kenya, 23 
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182  Political Parties Act, No. 11 of 2011, Section 4. 
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positions.183 Additionally, Section 32(1)(b) of the Act requires political parties 

to submit a list of nominees for each elective position to the Independent 

Electoral and Boundaries Commission (IEBC) at least 60 days before a 

general election. This provision has not been fully implemented, and women 

have been systematically excluded from party lists.184 

The Elections Act 

The Elections Act provides for the conduct of elections in Kenya and 

establishes the Independent Electoral and Boundaries Commission (IEBC) 

as the body responsible for conducting and supervising elections.185 The Act 

does not explicitly address gender equality in the electoral process, but it 

provides for the use of technology and other innovative methods to facilitate 

voter registration, polling, and vote counting. These provisions have the 

potential to increase the participation of women in the electoral process, but 

their implementation has been slow and uneven.186 

National Cohesion and Integration Act 

The National Cohesion and Integration Act provides for the promotion of 

national cohesion and integration in Kenya.187 The Act prohibits hate speech, 

incitement to violence, and discrimination on the basis of gender. However, 

despite these provisions, women continue to face discrimination and violence 

in the electoral process, including sexual harassment and assault. The Act 

does not provide for specific measures to address these challenges.188 

 

                                                           
183  Id. Section 14(2)(b); John Nderitu & Irene Wairimu Njuguna, An Analysis 

of Women's Political Participation in Kenya: Opportunities and 
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184  Id. Section 32(1)(b); Anne W. Kamau, Gender and Political Participation 
in Kenya, in Women in Politics in Post-Conflict Africa 23, 29 (Meredith 
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185  Elections Act, No. 24 of 2011, Section 4. 
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5 J. Pol. & Soc. Sci. 58, 66 (2012). 
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Penal Code 

The Penal Code provides for criminal offenses and their penalties in Kenya.189 

The Code criminalizes acts of violence and intimidation, including sexual 

assault, against women in the electoral process. However, the enforcement 

of these provisions has been weak, and women continue to face significant 

barriers to their participation in the electoral process.190 

While, the legal framework in Kenya provides for gender equality in the 

electoral process, there is a significant gap between the law on paper and its 

implementation in practice. Political parties, in particular, have failed to 

comply with the gender equity principle provided for in the Constitution, 

resulting in the systematic exclusion of women from the electoral process. To 

promote gender equality in the electoral process, there is a need for greater 

accountability and enforcement of existing laws and policies, as well as the 

adoption of new measures to address the specific challenges faced by women 

in the electoral process. 

Institutional Framework on Gender Equality in the Electoral Process in 

Kenya 

The institutional framework in Kenya is designed to promote gender equality 

in the electoral process, with various institutions playing crucial roles in 

ensuring women's access to political participation and representation. A 

closer examination of these institutions reveals areas for improvement and 

further analysis of their performance. 

Institutions are an important pillar in our democracy and the electoral process 

as they help in the implementation of laws governing the conduct of elections. 

This part will discuss institutions that are key towards enhancing the 

participation of women in the electoral process. 

Independent Electoral and Boundaries Commission (IEBC) 

The IEBC is established under Article 88 of the Constitution of Kenya 2010. 

The Commission is responsible for conducting or supervising referenda and 

elections to any elective body or office established by the Constitution.191 
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The IEBC has made efforts to promote gender equality in the electoral 

process by developing policies and guidelines that aim to prevent 

discrimination against women.192Collaborating with civil society organizations, 

the commission has conducted voter education campaigns to increase 

women's participation in politics.193 However, concerns have been raised 

regarding the implementation of these policies and guidelines, calling for 

greater accountability and transparency.194 

National Gender and Equality Commission (NGEC) 

The National Gender and Equality Commission (NGEC) was established by 

the National Gender and Equality Commission Act No. 15 of 2011 under 

Article 59(4)-(5) of the Constitution of Kenya 2010. 

The commission was established to promote gender equality and non-

discrimination in various spheres, including politics. The commission has 

developed policies and guidelines to ensure equal access to political 

participation and representation for women.195 Additionally, it has worked with 

political parties to promote gender equality within their structures and 

activities.196 However, resource constraints, lack of political will, and weak 

enforcement mechanisms have limited NGEC's impact on gender equality in 

politics.197 An in-depth analysis is necessary to evaluate the challenges faced 

by the NGEC and explore potential solutions. 

Civil Society Organizations (CSOs) 

Civil society comprises of organizations not associated with the government 

and they are involved in the activity of advocating for change, raising 

awareness on social issues, advocating for change and empowering the 
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community. They include human rights groups, election observers among 

others. 

Civil society organizations play a key role in enhancing the participation of 

women in politics.  

CSOs such as the Centre for Rights Education and Awareness (CREAW) and 

the National Women's Steering Committee (NWSC) have been actively 

advocating for women's rights and gender equality in politics. Their efforts 

include voter education campaigns aimed at increasing women's participation 

in the electoral process.198 Furthermore, they provide crucial support to 

women candidates through training, mentorship, and access to funding.199For 

instance, CREAW initiated the 'Women in Political Participation Project' to 

empower women interested in political office.200 

Media 

The media plays a vital role in promoting gender equality in the electoral 

process by providing coverage of women candidates and their campaigns. 

This increased visibility raises awareness of women's participation in 

politics.201The media also sheds light on issues affecting women in politics, 

including violence and intimidation. Notably, several media outlets provided 

live coverage of women candidates during the 2017 general elections, 

contributing to their increased visibility.202 Evaluating the media's role in 

addressing gender equality and exploring potential avenues for improvement 

are essential for effective media engagement in the future. 

Political Parties 

Political parties are critical in ensuring women get equal opportunities as men 

to participate in the electoral process. Being the basic unit of political activities 
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in Kenya, political parties have the capacity to enhance or diminish the 

participation of women in political affairs in the country.  

Political parties have taken steps towards promoting gender equality in 

politics, with some adopting affirmative action measures such as quotas for 

women in party leadership positions and candidate nominations.203 For 

example, the Jubilee Party of Kenya requires at least one-third of its 

leadership positions to be held by women, while the Orange Democratic 

Movement (ODM) mandates a minimum of 30% representation for women in 

leadership positions.204Analyzing the implementation and impact of these 

measures, as well as exploring challenges and successes, will contribute to 

further advancements in gender equality within political parties. 

Courts 

The courts play an integral role in the electoral process in our country. The 

courts play various roles which are key in enhancing the participation of 

women in the electoral process. 

One of the notable cases relating to the two- third gender rule is the Supreme 

Court, Advisory Opinion No. 2 of 2012205where the Attorney General 

approached the supreme court seeking an advisory opinion on whether the 

two-third gender principle as enshrined under Article 81(b) of the Constitution 

of Kenya was to be immediately applied to the March 4th 2013 general 

elections or was to be progressively realized. The court held that the two-third 

gender principle is to be progressively realized and that parliament needed to 

make laws that support the two third gender principle. 

 

In another instance, the High Court made a ruling in 2015 mandating political 

parties to adhere to the two-thirds gender rule when nominating candidates 

for elections, a significant step towards achieving gender parity in politics.206 
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The institutional framework in Kenya encompasses various institutions, each 

playing a distinct role in promoting gender equality in the electoral process. 

While progress has been made, there remain challenges that require deeper 

analysis. This includes evaluating the effectiveness of the IEBC's policies and 

guidelines, assessing the NGEC's impact amidst resource constraints, 

examining the role of CSOs and media in driving change, analyzing the 

implementation of affirmative action measures within political parties, and 

assessing the influence of court rulings. Such comprehensive analyses will 

guide efforts to enhance gender equality in the electoral process and address 

existing gaps. 

Analysis of The Principle of Gender Equality and Participation of 

Women in the Electoral Process In Kenya 

The principle of gender equality and the participation of women in the electoral 

process are crucial for fostering inclusive democracy and promoting good 

governance.207 This chapter aims to provide a comprehensive analysis of the 

implementation of these principles in Kenya, with a specific focus on the role 

of case law from Kenyan courts.208 By examining relevant court decisions, this 

chapter will critically assess the status quo and analyze the impact of judicial 

rulings on advancing gender equality in the electoral process.209 

Gender Equality in the Electoral Process 

Kenyan courts have played a significant role in shaping the principle of gender 

equality in the electoral process through their interpretations and applications 

of constitutional provisions and electoral laws.210 One notable case is the 

Federation of Women Lawyers (FIDA) Kenya v. Attorney General Case, 

where the High Court ruled that political parties must comply with the two-
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thirds gender rule when nominating candidates for elections.211 This landmark 

decision emphasized the importance of gender balance and called for the 

enforcement of measures to ensure women's meaningful participation in 

politics.212 

Another significant case is the Muthomi v. Electoral Commission of Kenya 

in which the court held that gender discrimination in the electoral process 

violated the constitutional right to equal treatment.213 This ruling underscored 

the obligation of electoral institutions to eliminate discriminatory practices and 

create an enabling environment for women's participation in politics.214 

These cases, among others, highlight the proactive role of Kenyan courts in 

interpreting and upholding the principle of gender equality in the electoral 

process. They have set important precedents and provided guidance for 

electoral institutions, political parties, and other stakeholders in promoting 

women's rights and equal participation.215 

Participation of Women in the Electoral Process 

Kenyan courts have also addressed specific issues related to the participation 

of women in the electoral process. One notable case is the Joyce Wanjiru 

Lay v. Independent Electoral and Boundaries Commission case, where 

the court affirmed the right of women to participate in elections and called for 

the elimination of barriers that hinder their full involvement.216 This decision 

emphasized the need for electoral institutions to provide equal opportunities, 
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address gender-based violence and intimidation, and ensure the safety of 

women candidates and voters.217 

Furthermore, the Rebecca Kavinda Mwenda v. County Returning Officer, 

Kitui County case shed light on the discriminatory practices faced by women 

in candidate nomination processes.218 The court ruled that political parties 

must adhere to the principles of fairness, transparency, and inclusivity in their 

nomination procedures and should not discriminate against women based on 

their gender.219 

These cases demonstrate the significant role of Kenyan courts in addressing 

gender-based challenges faced by women in the electoral process. Through 

their rulings, the courts have called for the elimination of discriminatory 

practices, the promotion of equal opportunities, and the protection of women's 

rights in the electoral arena.220 

The analysis of case law from Kenyan courts on the principle of gender 

equality and the participation of women in the electoral process highlights 

their crucial role in shaping and advancing gender equality in Kenya. Through 

landmark decisions, the courts have emphasized the constitutional rights of 

women and the obligations of electoral institutions to promote equal 

opportunities and eliminate discriminatory practices.221 

However, challenges still persist in achieving full gender equality in the 

electoral process. The implementation and enforcement of court decisions, 

as well as the translation of legal principles into meaningful change, require 
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continued efforts from all stakeholders involved. This includes electoral 

institutions, political parties, civil society organizations, and the 

government.222 

By critically analyzing case law, this chapter contributes to the understanding 

of the legal landscape and the progress made in promoting gender equality 

in the electoral process in Kenya. It underscores the importance of judicial 

decisions in setting precedents, guiding policy reforms, and ultimately, 

creating an inclusive and equitable democratic system that ensures women's 

active and meaningful participation in shaping the political landscape.223 

Factors Impeding Women’s Participation in The Electoral Process in 

Kenya 

Women's participation in Kenya's electoral process faces formidable 

obstacles, including cultural, political, and economic barriers. Deeply 

entrenched societal norms and traditional gender roles perpetuate the 

perception of politics as a male domain, undermining women's confidence 

and aspirations. Discriminatory policies, limited representation opportunities, 

and biased electoral systems further impede their progress. Financial 

constraints, lack of resources, and economic disparities disproportionately 

affect women's ability to compete in elections. Addressing these challenges 

requires challenging cultural norms, implementing inclusive policies, and 

promoting economic empowerment. By fostering a more equitable political 

landscape, Kenya can enhance women's representation and amplify their 

voices in the electoral process. This chapter will discuss the cultural, political 

and economic factors that impede women’s participation in the electoral 

process in Kenya. 

Cultural Factors 

Women have over a long period of time fought to disintegrate various cultural 

beliefs and stereotypes that women are not good leaders and thus cannot 

participate in electoral processes.224 African communities have over a long 
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period of time held customs and beliefs that tend to downplay the role of 

women in active politics. In some communities, women are regarded as less 

strong compared to men thus they are assigned periphery roles such as home 

keeping and taking care of children while leadership positions are considered 

for men.225This patriarchal nature of society is a key factor impeding the 

participation of women in the electoral process.  

Sex stereotypes have also played a major role in impeding the participation 

of women in the electoral process. The belief that women are emotional, 

fearful, gentle, irresponsible and weak are stereotypes that encourage 

discrimination against women thus impeding their participation in the electoral 

process. These stereotypes tend to turn the electorate against women thus 

men in the electoral process tend to misguide the voters against electing 

women leaders.226 

Religion is also another cultural barrier that impedes the participation of 

women in the electoral process. Some religions advance the belief that 

leadership belongs to men and that women should only be guided. This is a 

retrogressive belief and it’s repugnant to gender equality. Some religious 

beliefs back the debate that women are inferior to men this has thus resulted 

to the exclusion of women in economic, social and political spheres of life.227 

Repugnant traditional practices are also a barrier to the effective participation 

of women in the electoral process.228 For instance, some communities believe 

that women should not address men. This is unfortunate as it discriminates 
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against women and denies them the platform to air their political ideologies 

which in turn gives an upper hand to men while discriminating against women. 

Harmful traditional practices such as Female Genital Mutilation (FGM) not 

only degrade women and violate their right to dignity but also impedes their 

participation in the electoral process. In communities that practice FGM, 

women who have not been subjected to this degrading practice are seen and 

regarded as ‘children’.229 This is unfortunate as it is then used as a basis of 

hindering women’s participation in the electoral process. 

Also, in communities that are headed by a council of elders, the councils are 

in most communities headed by the men. These men have the patriarchal 

ideology deeply imbedded in them and thus make decisions that favor the 

men and discriminate against women. For instance, in the northern counties 

of our country, the council of elders are influential in the electoral process. 

They decide on who will vie for elective positions in their respective 

counties.230 Most times, they choose the men and discriminate against 

women. This impedes the participation of women in the electoral process. 

Article 2(4) of The Constitution of Kenya 2010 provides that any law, including 

customary law that is inconsistent with the constitution is void to the extent of 

the inconsistency, any act or omission in contravention of the constitution is 

invalid.231 This therefore means that the cultural practices discussed above 

are in contravention of the constitution thus void. Cultural beliefs should not 

be used as an impediment to women’s participation in the electoral process. 

Political Factors 

Political parties are the hub of political activities in the country. In Kenya, most 

political parties are male dominated and this can be seen from the way the 

                                                           
229  Mwinyihaji, Esha Faki. “‘NECESSITY REMOVES RESTRICTIONS’: 

SWAHILI MUSLIM WOMEN’S PERSPECTIVES ON THEIR 
PARTICIPATION IN THE PUBLIC SPHERE.” Sharīʿa in Africa Today: 
Reactions and Responses, edited by John Chesworth and Franz 
Kogelmann, Brill, 2014, pp. 177–94. JSTOR, 
http://www.jstor.org/stable/10.1163/j.ctv2gjwt3n.15. Accessed 7 Nov. 
2022. 

230  Celia Nyamweru & Tsawe-Munga Chidongo (2018) Elders in modern 
Kenya: ‘Dying institutions’ or ‘reinventing themselves?’, African 
Studies, 77:2, 240-256 

231  Article 2(4), Constitution of Kenya 2010 

http://www.jstor.org/stable/10.1163/j.ctv2gjwt3n.15


Gender Equality in the Electoral Process 

81 

party leaderships are structured. Most political parties in the country lack the 

goodwill to involve women in the governance structures of the party.232 This 

in turn negatively affects the participation of women in the electoral process. 

The male-dominated nature of political parties impedes the participation of 

women in the electoral process as women do not get the opportunity to use 

the political parties to network and form their political base ahead of the 

electoral process. Additionally, women tend to left out when political parties 

nominate candidates to contest for various elective positions in the country. 

This denies women the chance to contest on an even playing field with the 

men.233 

Electoral related violence is also another political barrier that impedes the 

participation of women in the electoral process. Election violence is in most 

instances perpetrated against women and children. Women and children are 

regarded as easy targets and men in the electoral process perpetrate all 

forms of violence against women in a bid to either hit back at their opponents 

or women participating in the electoral process. Threats and intimidations are 

also subject to women and their families in efforts to scare them from 

participating in the electoral process.234 

Economic Factors 

Economic empowerment is key to effective political participation of any 

candidate wishing to contest any elective office. Even though some 

candidates have managed to get elected despite being of limited economic 
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means, they still under go serious logistical challenges such as reaching the 

electorate, putting up campaign posters and paying nomination fees.235 

Women go through economic barriers due to limited lack and control of 

resources. In some communities, women are not allowed to hold property 

such as land and other property as compared to men. Also, due to traditional 

beliefs in some communities, most men are educated as compared to the 

women. This creates a disadvantage as with lack of formal education, women 

are unable to secure lucrative employment. This creates an uneven playing 

field between men and women.236 With the nature of campaigns being very 

expensive, women are unable to effectively finance and manage their 

campaigns and this significantly hinders their participation in the electoral 

process. 

Economic empowerment of women is key to guaranteeing their effective 

participation in the electoral process. This is important as it will help women 

get finances to organize campaign meetings, to create campaign posters and 

pay for advertisements.237 With finances women are also able to pay 

nomination fees to their political parties as well as make payments to the IEBC 

for instance to get the list of registered voters in their areas. This is important 

towards good political strategy. Without finances these become a challenge 

and hinder the participation of women in the electoral process. 

The participation of women in the electoral process in Kenya continues to face 

significant barriers stemming from cultural, political, and economic factors. 

Cultural norms, discriminatory policies, and economic constraints impede 

women's access, representation, and influence in politics. However, by 

challenging traditional norms, implementing inclusive policies, and promoting 

economic empowerment, progress can be made towards a more equitable 

political landscape. Enhancing women's participation in the electoral process 

is not only a matter of gender equality but also crucial for achieving a vibrant 
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and representative democracy. It requires concerted efforts from various 

stakeholders to dismantle barriers and ensure that women's voices are heard 

and their participation is valued. 

CONCLUSION 

This paper has examined the legal and institutional framework for gender 

equality in the electoral process in Kenya, analyzed the principle of equality 

and participation, explored court decisions on these principles, identified the 

factors impeding women's participation in the electoral process, and provided 

strategic recommendations. 

Kenya's legal and institutional framework provides a foundation for 

addressing the disparities in women's representation. The Constitution of 

Kenya 2010, under Article 10, recognizes democracy and participation as 

national values, affirming women's inherent right to actively engage in politics 

and elections. Court decisions in Kenya have played a crucial role in 

interpreting and reinforcing these constitutional provisions, setting precedents 

that promote gender equality in the electoral process. 

However, despite these legal provisions and court decisions, women in Kenya 

face significant challenges in their pursuit of active political engagement. 

Factors such as the patriarchal nature of the political system, deeply 

entrenched cultural beliefs, discrimination, violence against women, 

economic constraints, and limited access to resources hinder women's 

participation in the electoral process. 

To address these barriers, strategic recommendations have been proposed. 

Challenging cultural norms and promoting gender-sensitive policies are 

essential steps toward fostering an environment that encourages women's 

political participation. Political parties must demonstrate a genuine 

commitment to gender equality, ensuring the meaningful inclusion of women 

in party governance and candidate nomination processes. Efforts to address 

electoral violence and intimidation, particularly targeting women, are vital for 

creating a safe and enabling environment for their participation. 

Moreover, economic empowerment plays a crucial role in enabling women to 

overcome logistical challenges and effectively compete in elections. By 

providing women with financial resources, support, and access to information, 

we can level the playing field and empower them to make their voices heard 

in the electoral process. 
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It is imperative for stakeholders in the electoral process, including 

policymakers, civil society organizations, political parties, and the 

government, to collaborate in implementing these recommendations. 

Continued advocacy, awareness campaigns, and capacity-building initiatives 

are necessary to promote a cultural shift and transform societal attitudes 

towards women's political participation. 

By dismantling the barriers impeding women's participation, fully 

implementing the legal and institutional framework on gender equality, and 

upholding court decisions on these principles, Kenya can achieve a more 

inclusive and equitable electoral process. Women's voices, perspectives, and 

experiences are essential for a vibrant and representative democracy that 

reflects the aspirations and interests of all its citizens, regardless of gender. 

In conclusion, through the integration of the legal and institutional framework, 

adherence to the principle of equality and participation, analysis of court 

decisions, identification of barriers, and implementation of strategic 

recommendations, Kenya can pave the way towards a more inclusive 

electoral process. By empowering women and ensuring their meaningful 

participation, we can foster a democratic society that thrives on diversity, 

inclusivity, and equal representation. 

Strategy Recommendations 

Strengthening the Implementation of the Two-Thirds Gender Rule: Despite 

the constitutional requirement, the two-thirds gender rule has faced 

challenges in implementation. To address this, the Kenyan government 

should prioritize the enforcement of the rule through enhanced monitoring and 

penalties for non-compliance. Political parties should be held accountable for 

failing to meet the gender representation threshold, and mechanisms for 

promoting gender balance should be actively enforced. 

Increasing Women's Political Participation and Representation: Efforts should 

be made to encourage and support women's active involvement in politics. 

This can be achieved through targeted capacity-building programs, 

mentorship initiatives, and the provision of financial resources to facilitate 

women's entry into politics. Political parties should adopt affirmative action 

measures, such as gender quotas, to ensure the nomination of women 

candidates in significant numbers. 
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Promoting Gender-Sensitive Electoral Processes: Election-related violence 

and intimidation disproportionately affect women, hindering their participation. 

The government should work towards creating a safe and inclusive electoral 

environment by strengthening security measures and implementing 

comprehensive measures to prevent and address violence against women in 

politics. This includes training electoral officials and security personnel on 

gender-sensitive approaches and providing support and protection for women 

candidates. 

Enhancing Gender-Responsive Voter Education: Comprehensive voter 

education programs should be developed to address the specific needs and 

challenges faced by women in the electoral process. These programs should 

focus on raising awareness about women's rights, promoting gender equality, 

and addressing cultural and societal barriers that hinder women's political 

participation. Civil society organizations, in collaboration with electoral bodies, 

should lead these initiatives. 

Increasing Research and Data Collection: Continuous research and data 

collection on gender equality in the electoral process are crucial for evidence-

based decision-making and monitoring progress. The government should 

allocate resources to support research initiatives that examine the challenges 

faced by women in politics, evaluate the effectiveness of gender equality 

policies, and identify best practices for enhancing women's participation and 

representation. 

Engaging Men as Allies: Men play a critical role in promoting gender equality. 

Efforts should be made to engage men as allies in the fight for women's 

participation in the electoral process. Advocacy campaigns should be 

conducted to raise awareness among men about the importance of gender 

equality and their role in supporting and empowering women in politics. 

Strengthening Collaboration among Stakeholders: Effective collaboration 

among governmental institutions, civil society organizations, political parties, 

and other stakeholders is essential for advancing gender equality in the 

electoral process. Regular consultations, information sharing, and joint 

initiatives should be encouraged to ensure coordinated efforts towards 

achieving gender balance in political representation. 

By implementing these strategy recommendations, Kenya can make 

significant progress in enhancing gender equality in its electoral process. It 

requires a comprehensive and multi-faceted approach that addresses legal, 
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cultural, and societal barriers, while fostering an inclusive environment that 

promotes equal opportunities and meaningful participation for women in 

politics. 
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ABSTRACT 

The nature of Sexual and Gender Based Violence (SGBV) is such that it is 

escalated by the slightest interference with the ordinary rhythm of life such as 

enforcement of Covid 19 containment measures, civil and political unrest, 

demonstrations, humanitarian crisis and in Kenya, the general elections. It is 

no wonder that SGBV has featured prominently in all electoral cycles since 

the 1990s. This is despite Kenya’s efforts in strengthening her institutional 

and legislative frameworks in the post 2010 constitutional dispensation. For 

instance, during the 2017 general elections, the Kenya National Commission 

for Human Rights (KNCHR) documented at least 201 cases of sexual 

violence including gang rape and other forms of sexual assault. In the 2022 

elections, FIDA-Kenya deployed 100 monitors to report and monitor cases of 

election related SGBV (ESGBV) and by 30th June 2022, a total of 727 ESGBV 

cases had been reported by the Fida monitors. The actual figure is likely 

higher due to under-reporting and the fact that the data was from select 

counties identified as hot spots. Some of the recorded ERSGBV was 

perpetrated in broad daylight and in full view of cameras including one taking 

place within the precincts of a police station. 

Perpetrators of ERSGBV vary from non-state actors like neighbours to state 

actors especially law enforcers. The victims range from political aspirants, 

their supporters and families, to unaligned ordinary civilians. Despite the high 

prevalence of ERSGBV, very few of the violations end up in the justice 

system. They have continuously been marginalized and minimized to a near 

normal and it is almost impossible to encounter anyone who knows anyone 

who has been convicted or even arrested for ERSGBV. In fact, impunity has 

been identified as a key driver to ERSGBV. 

This paper traces the pattern of ERSGBV since 2007 to the 2022 general 

elections including the emergence of the hitherto unknown cyber facilitated 
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ERSGBV. It also interrogates the existing socio-legal framework within which 

ERSGBV is responded to. This is with a view to identifying possible barriers 

to access to justice for victims of ERSBGV. Using the lens of various strands 

of feminism and the concept of patriarchy, the author presents possible 

reasons for the lack of delivery of prompt and expeditious justice for victims 

of ERSGBV and the consequences of this status quo. The paper concludes 

with recommendations towards enhanced access to justice key of which 

include more intentional inter agency cooperation and referral mechanism 

between the legal, medical and security agencies.  The data in this paper is 

compiled from desk research, primarily through a review of statutes and 

reports compiled by the KNCHR and Fida- Kenya. An analysis of the facts, 

arguments and court’s pronouncement in Petition 122 of 2013 (Covaw & amp; 

11 others v Attorney General of the Republic of Kenya &amp; others) has also 

informed the paper. 

 

INTRODUCTION 

Advancement in use of technology in Kenya has dramatically enhanced the 

speed and scope of transmission of reports of electoral related occurrences 

taking place across the country during the election period.238 The reports are 

often unfiltered and disseminated in real time through the various social media 

platforms.  This paper is motivated by two audio-visual recordings of violence 

against women that found prominence in the last electoral cycle. They 

captured the slapping of two women by men in broad daylight in two separate 

election related incidents. The first incident took place in a by-election in Nyeri 

County. The victim, an Election Observer Political Parties Liaison Committee 

member, was slapped by a man within the premises of Kiamariga Police 

Station where she had gone to report an election malpractice. Immediately 

after the slap, the victim was whisked away to safety by police officers with 

the perpetrator in hot pursuit demanding an explanation from the victim on 

why she had dared insult an honourable politician. The perpetrator 

continuously justified his action with: ‘si ametusi muheshimiwa’ (she has 
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dared insult an ‘honourable’ politician).239  The male politician in whose name 

the slap was administered would later ascend to the position of the Deputy 

President of the Republic of Kenya.  The second incident was in a United 

Democratic Alliance Party (UDA) rally in Kisii County where a female attendee 

was slapped by a man for shouting the name of the opposing party (Azimio) 

in a rally organized by UDA. After administering the slap, the perpetrator 

calmly proceeded to shake hands with a group of men, unperturbed by the 

assault he had committed, as the victim nursed her injury.240In both incidents, 

the victims were left to shoulder the shame while the perpetrators behaved as 

if they had performed a natural duty of dealing with wayward conduct deemed 

to be disruptive to the core business of elections.  The author shared the clip 

with participants during the trainings mentioned in the methodology section 

below. Their general reaction was more of mirth than aversion and 

condemnation. 

The concern of this paper is not just that two women were slapped by men in 

an election setting; it is in the subsequent defiant conduct of the perpetrators, 

and the nonchalant reaction of both the physical and virtual bystanders. The 

two incidences and their aftermath epitomize the standard response to 

Electoral Related Sexual and Gender Based Violence (ERSGBV) in Kenya 

which is characterized by apathy and impunity. This is despite the existence 

of an elaborate legal framework. 

This paper discusses ERSGBV in Kenya with a view to providing nuance and 

insight into the prevailing impunity. The discourse is based on the conceptual 

framework of patriarchy as viewed from a feminist standpoint. The paper is 

divided into eight parts. This introductory part is followed by a methodology 

section which describes the approach as well as the sources of the data on 

which the paper relies. The third part clarifies the working definition of the key 

terms followed by a basic layout of the legal framework. This is followed by a 

section on the conceptual framework which unpacks patriarchy and its 

interaction with ERSGBV. The gist of the paper is in the fifth and the sixth part 

which contextualize ERSGBV and flags out areas of concern that fuel 
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impunity around ERSGBV. The final part is the conclusion which wraps up 

the main argument in the paper and provide pointers on way forward. 

Methodology 

The arguments in this paper are based on information primarily compiled from 

desk research that involved a synthesis of both primary and secondary 

sources. These include books, journal articles, statutes, reports of various 

government and non-governmental agencies, case law and mainstream and 

social media sources and coverage on ESRGBV. The paper has in particular 

relied on data gathered in two studies carried out by the Kenya National 

Commission for Human Rights (KNCHR)241and Fida-Kenya.242 

The desk research was complimented by limited verbal consultations with 

Fida- Kenya staff and officers from the ODPP with first-hand knowledge of 

responding to ERSGBV.  The writer also relied on knowledge acquired as a 

participant observer during her engagement as a trainer of justice sector 

professionals during the2022 election preparedness. This source is a double-

edged sword as the participant’s view point may not be entirely free from bias 

and subjectivity and the sample is relatively small.243 This is acknowledged as 

a caveat which is not all together fatal as this data collection method is 

complemented by desk research.  Finally, discussing ERSGBV is a 

monumental task that would have been enriched by first-hand information 

from perpetrators, victims and the professionals in the justice sector through 

a field article. This was not possible due to time constraints. The omission of 

the field article is conceded as a limitation. The paper has therefore only 

scratched the surface but lays basis for future in-depth research on the very 

critical subject. 
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Working Definitions 

The main focus of this paper is violence that takes place within the context of 

elections and motivated by gender considerations. It is therefore useful to 

define each of the essential concepts that comprise the subject. The paper 

dwells substantially on the gender dynamics and the impact of gender 

relations in electoral violence. The term gender refers to the socially 

constructed characteristics of women, men, girls and boys including the 

norms, behaviours and roles associated with being a woman, man, girl or boy, 

as well as their relationships with each other.244 As a social construct, gender 

varies from society to society and can change over time. Though the term 

gender is not synonymous with women, victims of ERSGBV are 

disproportionately female. The discussion in the paper is with a bias to the 

female victim. CEDAW has defined gender-based violence against women as 

‘violence which is directed against a woman because she is a woman or that 

affects women disproportionately.’ 

This paper adopts the World Health Organization (WHO) definition of the term 

‘violence’ which defines it as: 

…the intentional use of physical force or power, threatened or actual, 

against oneself, another person, or against a group or community, that 

either results in or has a high likelihood of resulting in injury, death, 

psychological harm, maldevelopment, or deprivation.245 

This definition is wide as it expands the scope of violence beyond actual use 

of physical force to threats. The definition also includes the result of the use 

of force or power, such as injury, death, psychological harm, maldevelopment, 

or deprivations part of the violence. This is important as emerging forms of 

ERSGBV like cyber bullying and sexual harassment are more discernible 

from their results than from the acts themselves which are often subtle. An 

act of violence is classified as ‘electoral violence’ where it is perpetrated with 

the overall intention of delaying or influencing the electoral process or 
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outcomes.246Where a person is targeted for violence aimed at affecting the 

electoral process on the basis of their gender, then that amounts to 

ERGBV.247 

Sexual Violence is a sub category of Gender Based Violence. It refers to ‘any 

sexual act or attempt to obtain a sexual act, or unwanted sexual comments 

or acts to traffic, that are directed against a person’s sexuality using coercion 

by anyone, regardless of their relationship to the victim, in any setting, 

including at home and at work.’248Often times, electoral related GBV is sexual.  

Electoral Sexual Violence’ has been defined as any form of sexual violence 

that occurs during the three phases of elections: pre-election, election, and 

post-election.249 For purposes of this paper, the election cycle includes by 

elections. The composite term for the full genre of electoral related gender-

based violence is Electoral Related Sexual and Gender Based Violence 

(ERSGBV) which is the subject of interrogation in this paper. 

Conceptual Framework 

As is evident from the definitions above, socially constructed hierarchical 

power relations are central to the concept of gender.  The CEDAW Committee 

has traced the root of gender-based violence against women to: 

‘..gender-related factors, such as the ideology of men’s entitlement 

and privilege over women, social norms regarding masculinity, and 

the need to assert male control or power, enforce gender roles or 

prevent, discourage or punish what is considered to be unacceptable 

female behaviour. Those factors also contribute to the explicit or 

implicit social acceptance of gender-based violence against 

women.250 

                                                           
246   Fischer, Jeff. 2001. “Electoral Conflict and Violence.” White Paper. 

International Foundation for Electoral Systems (IFES). United States. 
247  Fida- Kenya (n 5). 
248  Sexual Violence Research Initiative available at 

https://www.svri.org/research-methods/definitions. accessed 12 
December 2022. 

249  Fida- Kenya (n 5). 
250  UN Committee on Elimination of Discrimination Against Women, 

General recommendation No. 35 on Gender-Based Violence Against 
Women, Updating General Recommendation No. 19 (2017) Paragraph 
19. Available at https://www.ohchr.org/en/documents/general-

https://www.svri.org/research-methods/definitions.
https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-recommendation-no-35-2017-gender-based


ELJ, Vol. 4 2024    Deche, M. (2004) 

93 

It is therefore impossible to have a discussion on gendered power relations 

without discussing patriarchy.  Elections per se are about power; whether it is 

deposing the incumbent from power, ascending an aspirant into power or an 

incumbent maintaining power. This is usually achieved using every possible 

means including the use of sexual and gender-based violence.251The 

convergence of the quest for power in the political scenario and the tension 

around gender relations foments a potentially explosive environment that it is 

fertile ground for sprouting of patriarchal attitudes. 

In a patriarchal and androcentric society like Kenya, gender constructs are 

from a point of dominance and inequality with women playing subordinate 

roles to men.252Interests present themselves hierarchically with the male 

gender ranking higher.  Men’s experiences are accepted as the norm while 

women’s concerns are marginalized as ‘the other’.  Patriarchy is therefore 

best understood from a feminist standpoint.  Feminism itself is not monolithic 

but its various strands have a common baseline perception of women as a 

category with needs which are negated and unsatisfied as a result of 

discrimination based on their sex. Feminists argue that the satisfaction of 

these needs requires intervention at different levels.253The general consensus 

in all feminist strands is the subjugation of women, uneven playing field 

offered by the society, and the fact that this has yielded differentiated results 

between the sexes. 

It is therefore no wonder that, historically, politics in Kenya has been a male 

preserve with the female being the stranger struggling to swim upstream 

against the patriarchal flow.254 The presence of women in the political playing 

field is largely deemed as disruptive to existing patriarchal norms, patterns, 

practices and expectations. If there is a season in Kenya when the term ‘it is 

a man’s world’ applies, it is the election period when misogyny is at an all-

time high.  This manifests itself in various male centred modes of power 
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consolidation ranging from the harmless rush by political leaders for anointing 

by an all-male council of elders,255 to criminal acts like violence as described 

above. 

In this patriarchal arrangement, women’s behaviour is under the guardianship 

of men. It is against that backdrop that slapping of women whose behaviour 

is deemed as out of step with patriarchal standards, is normalized.  A typical 

rationalization is often condemning the victim with questions like: ‘what was 

she doing there?’; ‘why did she talk back?’; or; ‘why was she shouting?’. The 

unfortunate response communicates the message that it is in order for a way 

ward woman to be slapped back to line by the nearest man in the vicinity. This 

structural organization and the impunity around it have the effect of muting 

not just the women’s voices but their effectiveness in the political field 

including effectively responding to ERSGBV. 

Legal Framework 

Kenya’s legal framework is well equipped to respond to ERSGBV. This 

includes the constitution, statutes, international treaties and covenants ratified 

by Kenya, and judicial pronouncements from the superior courts. The 

constitution has a robust bill of rights guaranteed to victims of ERSGBV 

including prohibition against torture, inhuman and degrading treatment,256 

right to security of the person,257 right to protection of the law,258right to 

equality before the law and freedom from discrimination,259 and right to 

remedy and rehabilitation.260 Apart from these express rights, the Constitution 

includes the general rules of international law together with treaties and 

conventions ratified by Kenya as part of the laws of the land.261 Kenya has 

ratified several such treaties including the International Covenant on Civil and 

Political Rights262; the Convention against Torture and Other Cruel, Inhuman 
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or Degrading Treatment or Punishment,263  the Convention on All Forms of 

Discrimination against Women,264and the protocol to the African Charter on 

Human and Peoples’ Rights on the Rights of Women in Africa.265 Apart from 

the  binding treaties, there is an established body of soft law, which though 

not legally binding, sets norms and standards that extend further protection 

to victims of ERSGBV such as the Declaration of Basic Principles of Justice 

for Victims of Crime and Abuse of Power,266 and the Declaration on the 

Elimination of Violence against Women.267 In addition, Prohibition of SGBV 

has now evolved into a norm of international customary law.268 This means 

that it is a global reducible minimum that Kenya has no choice but to 

guarantee. 

At statutory level, the Kenyan parliament has enacted a host of laws that not 

only criminalize ERSGBV but also provide for remedies to victims of ERGBV. 
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These include the Sexual Offences Act,269 Penal Code,270Computer Misuse 

and Cybercrimes Act,271 Election Offences Act,272 and the Victim Protection 

Act.273 The Sexual Offences Act provides for stiff minimum sentences that are 

meant to act as a deterrent to perpetrators. The Election Offences Act 

however has been criticized for having lenient maximum sentences and failing 

to specifically address ERSGBV offences or provide linkages with the SOA. 

This means that a GBV offence charged under the Election Offences Act 

results in a comparative slap on the wrist compared to those charged under 

the Sexual Offences Act. 

Finally, the Kenyan courts have contributed to the legal framework through 

their pronouncements which are also a source of law in Kenya.274 The most 

profound pronouncement on ERSGBV was made by the constitutional court 

in Covaw & 11 others v Attorney General of the Republic of Kenya & 

others.275This was a constitutional petition filed by and on behalf of victims of 

the 2007 post-election violence. The victims who included men, women and 

children had suffered a diverse range of ERSGBV including rape, gang rape, 

sodomy, defilement, forced pregnancy, forced circumcision and mutilation or 

forced amputation of their penises.276The orders sought included a 

declaration that  failure to conduct independent and effective investigations 

and prosecutions of SGBV-related crimes during the post-election violence is 

a violation of the positive obligation to investigate and prosecute violations of 

the Right to Life, the Prohibition of Torture, Inhuman and Degrading 

Treatment, and/or the Right to Security of the Person. The court agreed with 

the petitioners and indicted relevant state agencies for failure to conduct 

independent and effective investigations and prosecutions of ERSGBV during 

the 2007 post-election violence. The court penalized the state to pay a total 
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of Ksh16 million (approximately USD130,000) in damages to four of the 

petitioners. 

From the foregoing, it is clear that Kenya is not deficient in quantum of laws 

that guarantee the rights of victims of ERSGBV. The wealth in the legal 

framework has however not translated into a reduction of impunity or 

assurance of protection of the rights of victims. The gap between the law and 

its implementation is wide. Efforts to strengthen institutional and legislative 

frameworks in the post 2010 constitutional dispensation have failed to 

translate into more effective responses.  The solution to the impunity cannot 

be found without going to the root cause which is patriarchal attitudes and set 

ups in a society with warped gender relations. Law alone cannot change age 

old attitudes. It is this impotence in the legal framework and the resultant 

impunity in responding to ERSGBV that this paper attempts to address. 

Contextualizing ERSGBV 

Even in the ordinary course of life away from the electoral cycle,  SGBV is 

one of the most prevalent and widespread violations globally as it is estimated 

that one in every three women suffer sexual or gender-based violence. Kenya 

is no exception with  SGBV being prevalent in both private and public spheres. 

Statistics indicate that 45% of women and 44% of men aged between 15 and 

49 years have experienced SGBV at some point in their lifetime.277  The 

nature of SGBV, however, is such that it is escalated by any interference with 

the ordinary rhythm of life that results in deviation from standard law and 

order. Such interferences include enforcement of Covid 19 containment 

measures, civil and political unrest, demonstrations, humanitarian crisis and 

elections.278 It is therefore no wonder that SGBV has featured prominently in 

all electoral cycles in Kenya since the 1990s.  

Perpetrators of ERSGBV vary from non-state actors like neighbours to state 

actors especially law enforcers. The victims range from political aspirants, 

their supporters and families, to unaligned ordinary civilians.  These are 
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usually girls and women but this too seems to be changing as men and boys 

have become vulnerable to sexual violence.279 

 After the gruesome 2007 elections and the comprehensive 

recommendations made by the report of the Independent Review 

Commission (Krieglar Report)280 and the report of the Commission of Inquiry 

on Post-Election Violence (Waki Report), 281  it was expected that electoral 

violence, and ERSGBV in particular, would be a thing of the past in Kenya. 

The effect of the reports has been tested inall subsequent elections with 

disappointing results. All electoral cycles have continued to experience 

ERSGBV of varying gravity. The violence in the 2017 electoral cycle was 

comprehensively captured by the Kenya National Commission for Human 

Rights.282The report documented at least 201 cases of sexual violence 

including gang rape and other forms of sexual assault with 94.6% of the 

victims being women and girls.283The actual figure is likely to have been 

higher due to under-reporting and the fact that KNCHR documented violence 

in only 11 out of the 47 counties. 

The 2022 election was reputed to have been comparatively peaceful. A 

probable reason is the realignment of political identity from the volatile ethnic 

based to class based. The latter was promoted by the political class using the 

narrative of ‘dynasty’ versus hustler’ to draw the distinction between social 

classes. This is not to say that the election was entirely violence free. 

According to information gathered by 100 monitors deployed in 47 by a 

women’s rights non-Governmental organization, Fida Kenya, 727 ERSGBV 

cases had been detected by 30th June 2022.284This was more than one 

month before the elections and was estimated to be reflective of the tip of the 

iceberg due to under-reporting and the fact that the data was from select 

counties identified as hot spots. According to the report, the most prevalent 
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violations in the period between May and July 2022, were verbal abuse, hate 

speech and cyber bullying. Cyber bullying recorded the highest and most 

prevalent form of ERSGBV on online meetings across the counties. Physical 

assault being reported in physical meetings happening either at the 

communities or at different levels.285From the foregoing, it is clear that 

ERSGBV is yet to be eliminated. If anything, it is even evolving and with 

facilitation of technology. 

ERSGBV is not exclusive to Kenya but a global problem present in almost all 

modern constitutional democracies from the third world countries to mature 

democracies. In respect of the USA, a wide range of ERSGBV has been 

documented in both private and public spaces, all perpetrated with the intent 

to discourage women’s participation as voters, candidates, elected officials, 

party leaders, activists, and supporters or agents of candidates.286This paper 

however focuses specifically on the Kenyan situation. 

Areas of Concern 

This part flags out key issues of concern around ERSGBV that impact the 

state’s response to the violation. To begin with, a cursory glance at the trend 

of ERSGBV since 2007creates an impression that the legal framework has 

adequately contained the violations, which is inaccurate.  ERSGBV and the 

impunity around it remain in a state of incubation, changing only in form and 

severity, depending on the circumstances. The two incidents of slapping 

women in public in 2022, discussed earlier in this paper, is evidence of that 

fact. These incidents represent a continuum of the gravity of ERSGBV. The 

common denominator in all incidences of ERSGBV from the serious violations 

in 2007 and 2017 to the relatively minor ones in 2022 is impunity.  The 

impunity witnessed in the aftermath of the 2007/2008 post-election violence 

remains in situ with regard to ERSGBV. Hardly any ERSGBV ends up in the 

justice system. The level of impunity is such that it is close to impossible to 

encounter anyone who knows anyone who has been convicted or even 

arrested for an ERSGBV. The danger of viewing ERSGBV as a resolved issue 
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is that it is no longer perceived as a problem and fails to get the state’s 

attention. This results in its normalization. When no one knows anyone who 

is behind bars for participating in ERSGBV, there is no incentive to avoid it. 

The ultimate effect of impunity is that it toxifies the social and political 

environment making it unsafe for women hence hindering their full 

participation in electoral processes.  

ERSGBV has therefore been marginalized as a back burner issue in favour 

of other priorities. Like other gender issues, state agencies have left it to the 

magnanimity of civil societies like Fida Kenya. This is evident from the level 

of attention it attracts from the justice sector players. For instance, the Office 

of the Director of Public Prosecution (ODPP) developed a Compendium on 

electoral justice in preparation of the 2022 elections. The over 100-page 

document hardly made mention of ERSGBV offences. The legal framework 

outlined in the compendium outrightly omitted ERSGBV specific statutes from 

the list of laws relevant to elections security during the election period.287  To 

the ODPP’s credit, a more recently launched Rapid Reference Guide on 

SGBV has included electoral offences.  The omission in the Compendium 

however communicates the message that SGBV remains largely ghettoised 

in the conversation on electoral security. 

The marginalization of ERSGBV caught the constitutional division of the High 

Court’s attention when it was noted the anomaly in the victims of 2007 post-

election violence receiving compensation for loss of their homes and nothing 

for sexual violation.288The marginalization has been exacerbated by the fact 

that the justice sector state agencies do not maintain disaggregated official 

data on ERSGBV.  In the 2022 electoral cycle, FIDA-Kenya was the only 

institution that exclusively documented ERSGBV through the monitors it had 

sent out at its own cost. This is an obligation of the state. It is impossible for 

the justice sector state agencies to adequately respond to an undocumented 

issue.  

Though the issue of impunity around ERSGBV has already been litigated on 

in the constitutional court, state agencies remain impervious to the 

pronouncements of the court. The court restated that the state owes a duty to 

the victims of 2007-2008 PEV to investigate the violations of their rights, 

prosecute the perpetrators, and provide appropriate remedies to the victims. 

It further pronounced that failure to do so amounted to a violation of the 

                                                           
287  ODPP, ODPP Compendium on Electoral Justice (2022). 
288  Constitutional Petition (n 38). 



ELJ, Vol. 4 2024    Deche, M. (2004) 

101 

positive obligation on the Kenyan State to investigate and prosecute violations 

of the rights to life; the prohibition of torture, inhuman and degrading 

treatment; and the security of the person of the victims. The court went on 

further to award a total of Kshs 16 million (USD 128,000) in damages to the 

victims against the state. The court’s judgment is however yet to be complied 

with, which is further evidence of impunity. 

Contrary to the school of thought that deems gender-based violence as any 

other violence and should be responded to uniformly,289ERSGBV has certain 

unique specificities that complicate its effective investigation and prosecution. 

For one, many violations are characterized by late reporting for a variety of 

reasons ranging from difficulty in accessing police stations during periods of 

unrest, to physical, mental and socio-economic challenges faced by the 

victims that may make it difficult for them to report immediately. Late reporting 

often compromises the quality of forensic evidence collected. Secondly, most 

ERSGBV offences carry with them stigma and shame. While women are 

socialized to tolerate violence, men and boys fear disclosing for fear of being 

branded weak. It is worse where the violation is sexual in nature as sex 

remains a taboo subject in sub-Saharan Africa. Thirdly, where the perpetrator 

is a law enforcement agency, expecting the investigators to investigate their 

own becomes problematic. Such cases often require the intervention of the 

Independent Police Oversight Authority (IPOA) which delays both 

investigation and prosecution.  All these specificities act as an additional 

barrier to dealing with impunity around ERSGBV. 

The complex nature of ERSGBV calls for intentional seamless coordination 

between state agencies with an effective referral pathway that incorporates 

the legal, medical and security aspects. However, one of the reasons flagged 

out for ineffective implementation of the existing legal framework is ineffective 

coordination between investigative agencies, weak linkages with 

organisations working with victims, and limited specialised prosecution 

capacity.290The agencies at times appear to work at cross purposes or in 

competition with each other.  Inter-agency cooperation is becoming more 

critical in responding to the emerging trend of cyber facilitated ERSGBV such 
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as cyber bullying and sexual harassment. These offences require technical 

evidence that takes the cooperation of various government agencies to 

gather, secure preserve and produce in court. 

Finally, the attention given to ERSGBV pales in comparison to the gravity of 

its impact. The immediate consequences of ERSGBV include physical 

injuries, sexually transmitted diseases, including HIV/AIDs; unwanted 

pregnancies; stigma and rejection by family members; broken marriages, 

psychological trauma, including anxiety and post-traumatic stress disorder; 

and loss of livelihoods and educational opportunities.291 Cyber bullying and 

sexual harassment in particular affect the psychological  wellbeing of victims 

and their families by inducing fear and harm to their sense of self-worth.292 In 

the long run, ERSGBV creates a reluctance by women to participate in politics 

whether as supporters or candidates which ultimately undermines efforts to 

attain gender parity in the political field. 

Conclusion 

This paper has given an overview of the trend of legal responses to ERSGBV 

in Kenya. It has argued that impunity remains a constant in a continuum of 

gravity of ERSGBV since the 2007 electoral cycle.  That women can be 

slapped in open daylight including within the premises of a police station and 

in the presence of law enforcement agencies is indicative of the resilience of 

impunity which has persisted despite a fairly elaborate legal framework. This 

impunity has been discussed using the lens patriarchy which is the external 

environment against which the violations occur. After contextualizing 

ERSGBV, the paper has flagged out several areas of concern. These include 

the Constance of impunity that persists through all  electoral cycles; the 

absence of  opprobrium from both the general population and the justice 

sector professionals towards ERSGBV; ghettoization of ERSGBV by justice 

sector agencies; abdication of state obligations around ERSGBV to civil 

societies and NGOs; apathy to pronouncements of courts; unique specificities 

of ERSGBV that present additional barriers to the investigation and 

prosecution of ERSGBV; ineffective coordination of justice sector agencies; 
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challenges of responding to emerging trends of ERSGBV like the hitherto 

unknown cyber facilitated violations; and the often minimized consequences 

of ERSGBV. 

The above concerns cumulatively contribute in one way or another to 

fomenting impunity. The Waki report identified impunity as a driver to 

ERSGBV and emphasized on the need to deal with it as a sure measure of 

eradicating ERGBV.  Confronting impunity calls for a paradigm shift involving 

a clean break from mere rhetoric of the law to a situation where women’s 

experiences, fears and hopes during the election cycle are brought to the fore 

as far as their security is concerned. A good starting point would be 

acknowledging that impunity itself is strengthened by patriarchal mindsets 

and attitudes which are inbuilt and cannot be legislated away. A viable 

approach would be investing in creating gender awareness amongst the 

community and justice players to equip them to deal with the gender dynamics 

with more competence. 
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ABSTRACT 

The paper explores the role of the Church as a Faith-Based civil organization 

in promoting electoral justice system during electioneering periods in Kenya 

with the ultimate aim of ensuring gender inclusivity in Kenyan democratic 

spaces. Since independence, the electoral processes in Kenya have been 

marred by violence, corruption, and irregularities, which have led to political 

instability and unrest. Additionally, pessimistic cultural and religious laws in 

some communities discourage women participation in electoral process. The 

end effects in the electoral process resulting to huge gender gap manifested 

by low percentage of absorbed women in democratic spaces. However, 

devoid of these distracting social-religious, cultural and legal challenges, the 

Church can take its rightful place and significantly change the democratic 

circumstances.  Guided by the Social-Functionalist theory of Emile Durkheim, 

the paper questions the role of the Church as a Faith-Based civil organization 

in promoting electoral justice system during electioneering periods.  This is 

with the ultimate aim of promoting maximum gender inclusivity in Kenyan 

democratic spaces. To address the question, the paper evaluates various 

literatures to determine various challenges that discourage electoral justice in 

relation to gender context. Here, the paper examines Church’s internal gender 

injustices systems perpetuated through its patriarchal doctrines that 

discourage women participation in decision making. Pessimistic socio-cultural 

practices indifferent communities hinder women participation in elective 

positions. Intersections of religious-cultural and secular laws leave 

marginalized women at the crossroad to demand their rights as women 

against the indigenous religious and cultural laws. This therefore creates the 

contemporary hermeneutical need to redefine the retrogressive religious and 

cultural laws to promote women inclusivity in democratic spaces.  This paper 

aims to contribute to the discourse on the role of the religious organizations 

in promoting gender inclusivity in democratic spaces.  It will also provide a 

                                                           
*   Senior Lecturer 



ELJ, Vol. 4 2024    Kagema P.(2004) 

105 

contribution on insights into the legal intersection challenges to both religious 

and common laws that need to be addressed to promote women equality 

effectively in democratic spaces. 

Key words:  Electoral justice, democratic spaces, gender inclusivity, and 

Church. 

 

INTRODUCTION 

Demographically, women do comprise the majority of active members 

contributing to social and economic developments since independence in 

Kenya. As such, they are also the sustaining force to both missionary and 

visionary objectives of the social and economic spheres. Economically and 

socially stating, women empowerment has been a critical means of 

addressing the previous existing social and economic imbalances between 

men and women.  In Kenya, both in 2006 and 2013, the government 

introduced Women Enterprise Development Fund (WEDF) and Uwezo Fund 

respectively. The main objectives of these funds were to address socio-

economic empowerment and to expand access to credit for women business 

at the constituency levels.293However, in terms of the political and other 

democratic spheres, women are often taken at the periphery and not 

adequately included in the top-decision making.  Additionally, the deep rooted 

pessimistic cultural and religious laws in some communities often discourage 

women participation in electoral process. The end effects in the electoral 

process results in huge gender gap manifested by low percentage of 

absorbed women in democratic spaces.  To address this gender electoral 

injustice on women, measures need to be put into place by all electoral 

stakeholders to promote women’s election to political decision making 

platforms. This is because, for societies to thrive, both genders need the 

social support, agency, and framework to promote their social, cultural and 

political choices and free from abuse and electoral violence.294 

Theoretical Framework 

                                                           
293  Gachemi, D.M. (2010)The role of women groups in women economic 

empowerment: A article of selected women groups in Magutu Division, 
Nyeri County, Kenya. (M.A Thesis) Kenyatta University, Kenya. 

294  USAID(2023) Gender equality and women’s empowerment policy.  



Role of the Church as a Faith-Based Organization in Advancing 

106  

The paper is guided by the Social Functionalist theory as developed by Emile 

Durkheim. This theory view society as a system of interconnected parts that 

works harmoniously to maintain a sense of whole. The theory’s proponents 

are more concerned with the question of how order is maintained in the 

respective society as well as the foundation of stability in the society. As such, 

for any stability to be seen, the existing social institutions are vital in their 

respective roles. These institutions are important in perpetuating values and 

morals to the individuals and the community at large for social balance and 

stability. 

The theory is vital in this paper as it helps in shaping the understanding the 

role of the church as one of social institutions mandated in promoting 

important morals and social values, and responsible to promoting 

inclusiveness in social-cultural, political and economic issues.  It is the latter 

that will ultimately guarantee social, economic and political justice to 

everybody in the community. Since the question of gender and women’s 

contribution in democratic spaces has been at the center of social and political 

discourse, the Church is highly challenged alongside other social-political 

institutions to ensure that no gender is left behind in various facets of 

development. Just like the Empowerment theory in the legal system, the 

Social Functionalist theory mandates the Church to equip local people with 

knowledge, skills, paralegal education and enlightenment to realize their 

rights on democratic gender inclusivity.  

The Concept of Access to Justice 

Access to justice can be defined as an operative way to help people in need 

to find justice systems in an affordable, comprehensible to local ordinary 

people, accessible, and which guarantee justice speedily, fairly, and free from 

fear or favor and discrimination.295In its broadest meaning, access to justice 

include access to fair and justifiable laws, access to law and related 

procedures, access to education and public information, access to tribunal 

and alternate dispute resolution mechanisms and impartial distribution of 

justice.296It is an inherent constitutional right entitled to everybody irrespective 
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to gender, social-economic, and political status within the constitution. Hence, 

access to justice should also include acknowledging as well as rectifying the 

structural injustices in their cultural, social, ethnic, political, institutional, or 

gender based.297The rationale of access to justice is from the fact that human 

conflict in various perspectives is inevitable and hence, fairness becomes the 

constant factor to access to justice.  

Additionally, access to justice demands use of inform a land formal 

mechanisms of improved physical access, equal access for all, use of 

Community Based Paralegals (CBP for provision of legal aid.298This hence 

creates a need for an easy, affordable, and quick method of solving conflict 

and alternative source of access to justice. Here, some of the social-civil 

institutions such as religious institutions will be vital as alternative sources of 

justice to address the justice in democratic spaces within African context. This 

will challenge the traditional western model of access to justice where the 

courts are the only source of access to justice.  

Justice has three-dimension characteristics dimensions.299First is that it is a 

social norm in such a way that it aim at regulating people in their interactions 

with fellow community members. Secondly, it is probative in the sense that 

approval or disapproval of an action is determined by the judging of an action 

as just or unjust respectively. Lastly, it is obligatory in that empathetic concern 

need to be considered since for an action to be just,requires that a person in 

the like situation ought to do the same thing. This approach to justice denotes 

that the practice of social, political and economic justice is a tradition, ethical, 

responsibility. Hence, the question of gender inequalities and inclusivity in 

democratic spaces in may be based three dimensions; on the cultural 

traditions on the place of women in leadership, the moral definitions on the 

capability of women in democratic representations, and lack of adequate 
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obligations and power by women to fight for their spaces in the democratic 

spaces either due to cultural orientations.  

Today, women are the major victims of electoral injustices and human 

conflicts.  They often face myriad forms of violence, biases, sexual 

harassment, and are often affected by legal segregation.300 Therefore, access 

to justice and legal empowerment will help translate legal guarantee of gender 

equality into real democratic spaces including in the electoral circles. It is 

hence vital to implementation people-focused access to justice guided by the 

understanding of people’s legal needs and experiences. In this case, the 

government should work to shift from the traditional focus on internal 

processes of access of justice to more defined local and accessible platforms 

like religious institutions which often have the majority of the time contact with 

the local people.  

An analysis of Kenyan people perception to access to justice showed that 

73% of Kenyan trusts the religious leaders and their institutions in provision 

of justice.301 Equally, religious leaders and their institutions were ranked 

among the lowest in term of corruption to access to justice at 15%. Also, 45% 

of the majority respondents (who had non-formal education) responded that 

they mostly use traditional and community support to access justice. 

Importantly, 86% of the latter category of the respondents noted that they 

were satisfied with the outcome. This shows the great trust bestowed in the 

religious organization and its leadership. As such, as an agent of social 

stability and the custodian of morality in the community, the church can be 

vital in promoting advocacy of gender inclusivity and reversing the existing 

inherent gender discrimination perceptions within African communities.  

 

Historical Development of Electoral Injustices and Conflicts in Kenya 

Electoral justice can be said to involve the means and mechanisms available 

to ensure that procedures and decisions associated to electoral process; are 

in line with the legal frameworks; protects and restores electoral human rights; 
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and guaranteeing people who believes that their electoral rights have been 

violated that they have the ability to file a challenge.302Electoral injustices 

hence is the circumstances where electoral rule of law does not ultimately 

guarantee the compliance with democratic principles of holding free, fair, and 

inclusive elections with maximum observance of electoral rights.  

Electoral injustices in Kenya have their roots during colonial periods whereby 

the black race was excluded in all spheres of life.303Participation in electoral 

and other democratic spheres was based on gender, socio-economic status 

and education. During the pick periods of colonial authority, only wealthy, 

educated men and other leaders were allowed to participate in political and 

elective democratic spaces. However, the call for political independence in 

Kenya became the main discourse and by 1952 after Kenyans under the Mau 

liberation movement effectively overcame the colonial regime and recovered 

their sovereign rule though acquiring political independence in 1963.304After 

political independence, new forms of politics of inclusion and exclusion were 

inherited by the post-colonial African administration. 

In post-colonial Kenyan context, the country became under authoritarian 

regime for more than three decades. The first two regimes under Kenyatta 

and Moi were characterized as more undemocratic, repressive and 

unresponsive at different magnitudes up to 1990.305In the context of gender 

and political inclusivity, an analysis of the latter regimes reveals trend of 

simple exclusion of women from the mainstream society or outright 

discrimination which combined to create very distinct inequalities between 

men and women in the Kenyan society.306The advent of multiparty democracy 

in Kenya changed the form political injustices and conflict.  As such, political 
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parties were established along ethnic lines without functional political 

ideologies and exclusively as a political instrument to ascend to leadership.307 

Among the worst electoral conflicts in Kenya’s history can be said to happen 

in 1992 and 2007. This political violence was attributed to ethnic animosity, 

political wrangles, unemployment, illiteracy, poverty, ignorance, the general 

lack of political will by the political class to address the root causes of violence 

and displacement, and poor security systems.308The major victims of this 

political violence came to be women and children.  Although violence has 

been part of electoral processes since the return of multiparty politics in 

Kenya, the magnitude and intensity of such violence has varied from one 

election to the other.309Till to date, patterns of electoral injustices and conflicts 

have continued to be witnessed in the successive elections since 2013, 2017 

and the 2022 elections.  To avert the seasonal electoral injustices and 

conflicts, there is need to develop a political culture and civic education 

founded on democratic values and principles. The rationale of developing a 

culture of electoral justice based on democratic principles being that 

everybody irrespective of gender, social and economic status will be 

guaranteed to participate in democratic spaces. 

In circumstances of electoral injustices and conflicts, women have been 

majorly the victims and the end results being; population displacement; under-

development of local economy due to insecurity and anarchy; and increase 

of poverty and crime among others.310 In such a context, the paradox being 

that while attempting to introduce gender equality as part of peace making 

process, the rights of women might be “justifiably” suppressed in the name of 
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the common good of preserving community’s traditional values.311 In some 

Kenyan communities, any attempts to initiate or support gender recognition 

might even lead to resistance by traditional conservative leadership.312If 

societal development is to be based on justice systems, all types of structural 

discrimination which include gender-based discrimination should be 

addressed.  

Church as a Faith-Based Civil Society Organization 

Legal reforms on gender are vital in ensuring sustainable equitable change in 

social, political and economic spheres.  However, they may not succeed 

without awareness-raising and parallel public outreach.313It hence calls for 

alertness of other players who subsidize to the disseminating and shaping 

social norms and practices around religious issues and gender. Here the 

church’s role as a faith-based civil organization becomes significant. This 

paper defines Church as a faith-based civil organization as a body of 

members guided by ecclesiastical roles working towards restoring the social-

cultural, economic and political normality. It should also work to rectify the 

social discrimination and inequalities as perpetuated by social, economic, and 

political forces in democratic spaces. From such perspective, the church as 

the custodian of the Kingdom of God should be equipped for a defined social 

action.  

The contribution of the Church and its influence upon the culture and society 

and engagements on public issues changed after the Second Vatican Council 

of 1962-1965.314 In this land marking convention, the church was called upon 

to be part of the world’s solution makers to the emerging social-economic and 

political issues. This changed the nature at which the church viewed and 
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approached public engagements on civil issues. As such, church as a sum of 

believers who comprises part of society, cannot be fully independent from it 

and hence, some areas of mutual influence cannot be evaded.315 Therefore, 

as part of the society, what affects the society also affects the church.  

In African context, Church as a civil society organization forms an integral part 

of the tools to the promotion of civil rights, good governance, and democracy 

in present-day times.316 As such, during electioneering periods, civil society 

organization provides a support system to the institutional processes during 

democratic election.317 As an institution, the church hence establishes 

mechanisms where contentious civil issues like political discrimination, 

gender equality and inclusivity are addressed. For example, 318the basic tasks 

of the church as a civil society should include among others; serving as forum 

for sharing information such as human rights; providing platforms for the 

expression of ideas that challenge autocratic governments using its authority 

as autonomous and morally centered organization; and serving as school of 

civil life in helping its adherents and local social groups in developing their 

skills in policy making and communication. The above understanding of the 

basic tasks of the church in civil life, places the church at the frontline in 

advocating for the observance of women rights that promotes inclusivity. By 

this, it is guided by the Biblical moral value of equality of all humanity before 

the eyes of God. Through engagement in political seminars, the church can 

serve as an important platform where both the leaders and the church 

members are enlightened of their political responsibility to promote gender 

equality. 

Though the Church as a faith-based civil organization has not in maximum be 

able to exercise its civic duty, various efforts have been made to promote and 

ensure that electoral justice is accessible, affordable, to its adherents. 

However, the realization of the theme of ‘access to electoral justice in gender 

perspective’ will be only possible with the itemization of specific needs based 
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on gender, social status, social-cultural, political and economic contexts. This 

calls for recognition that access to electoral justice reforms should not be 

considered in isolation by related institutions such as judicial systems only, 

but should be systematized with a combination of intervention from all social 

agents at the local level. Hence, legal institutions should work closely with 

social institutions and agents such as the church to provide informative 

platforms especially on the need to promote women inclusiveness. 

The Question of Gender and Representation in Democratic Spaces 

Different researches on gender and development has shown that women’s 

inclusion in decision making process is likely to be of great value the overall 

development agenda. Hence, when given a chance, women legislatures are 

therefore likely togive emphasis to the greater importance on the issues of 

rights of women, child welfare and introductions of related legislations.319 One 

may hence ask whether it matter if all political decisions are made by 

men.320Such a question may have two ways to answer; in principal and in 

practice. In principal, the answer comes ‘no’ while in practice the answer 

becomes ‘yes’. The argument towards principal being that most of the laws 

are neutral in gender perspective and that all elected representative may pay 

attention to all of their constituents. However in practice, the argument being 

that women constitutes about half of the population in every country, hence 

they should also be half of the total elected and appointed leaders. Certainly, 

access to electoral justice will dictate that women will hence have the right to 

be represented in equal numbers as men. 

The question of gender has been a global issue. Various global agents and 

bodies have clearly demonstrated their efforts towards gender inclusivity. For 

example, the UN Global Movements and Declarations on progressive gender 

developments, and the African Millineum Development Goals and 

Sustainable Development, have unanimously agreed to further and protect 

the place of women in the global development. However, despite the spirited 

efforts and international attention, concerns on gender discrimination and its 

related issues have continuously demonstrated adverse effects on women 
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and their contribution of human society based on their access to decision 

making platforms.321This is due to low percentages of elected women 

representatives at the political decision platforms.   

Even with the adoption of various affirmative actions, the percentage of 

women who participates in elective positions is not sufficiently enough 

compared to the number of women registered to vote in most of African 

counties. There are various factors that have prevented women from 

participating in politics and contesting for elective positions.322 These include 

among others; women refusing to vote due to lack of role models, illiteracy 

especially in the rural areas, gender-based violence where women fear 

reaction of their spouses or partners, war and conflict which creates instability 

leading to internally displaced refugee majority being women and children, 

cultural roles, lack of political education, and lack of well-defined affirmative 

actions. The main challenge being that the discourse on equality and 

inclusivity has been left to the political players. 

The social role of Faith-Based organizations in social, political, economic, and 

cultural issues has been on the rise globally. Most of these organizations take 

the frontline to address the thematic areas that are partially critiqued or 

challenged as agents of retrogressive society. In Africa, 323Taking Rwanda’s 

statistical data of women election and representation during election period 

as an example, women representation in parliament has been rising 

drastically since post-genocide transitional government from 1994-2003 

where women percentage representation in parliament increased from 25.7 

percent to 50 percent. By 2021, percentage of parliamentary seat held by 

women in Rwanda has constantly increased up to 61.25 percent in 

2021.However, this has been attributed to holistic efforts by all stakeholders 

including faith based groups. For example, HDI and Tear Fund, an 

international Christian based charity organization, have various programmes 
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that are aimed at sensitizing communities with issues related to;i) 

Understanding sexual and gender-based violence (SGBV) and its effects to 

communities; ii) Addressing unequal power balance and dynamics and 

privilege; iii) Discussing positive masculinity; iv) The biblical equality of men 

and women before God as well as before the law.  In Kenyan democratic 

spaces, the lesson learnt being that the issue of gender equality and 

inclusivity during electioneering period should be addressed thematically for 

it to have a far reaching impact to decide its fate politically devoid of moral 

guidance. 

Social-Cultural and Religious Hindrances to Women Participation in 

Electoral Process 

The percentage of women who participates in elective positions during 

electioneering periods when compared to that of men is not sufficiently 

enough. This is despite the adoption of various affirmative actions, and the 

comparison of the number of women who often register to vote. This has been 

due to a number of factors that have prevented women in from participating 

in politics and standing for elective positions.324 These include among others; 

women refusing to vote due to lack of role models, illiteracy especially in the 

rural areas, gender-based violence where women fear reaction of their 

spouses or partners, war and conflict which creates instability leading to 

internally displaced refugee majority being women and children, cultural roles, 

lack of political education, and lack of well-defined affirmative actions. The 

main challenge being that the discourse on equality and inclusivity has been 

left to the political players to decide its fate politically devoid of moral 

guidance. 

Though in African social context, the traditional African church has been 

accused of perpetuating gender discrimination, great efforts are being 

undertaken to promote the Biblical understanding of God’s will on the issues 

of gender inequality and inclusivity in the face of unjust gender relations and 

broken human relationships. In such situations of gender crises the church 

should share in the prophetic mission of Christ by being on the side of the 

oppressed.325 Majorly, the church’s mandate is to promote basic elements of 
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equality, justice, freedom and fullness of life through providing moral 

conscience to the citizens. However, for church to be a pacesetter in the 

democratization process, it has to be a proactive transformative and not just 

wait to intervene during crises. 

The Moral Question of the Church in Gender Discourse 

Religion plays an important role in the societal cultural life as it is intensely 

deep-rooted in people’s influences and experiences in their political and 

social-economic direction. However, equally, religion has been historically 

accused of promoting gender inequality in the society. In the main religions in 

the world among others Christianity, Islam, and Hindu, their ancient religious 

texts such as the Bible, Quran and Vedas tend to mention that men are 

superior to women.  

In the Christian context, the patriarchy nature of the Biblical culture incubated 

the idea of women inferiority. In African context, the root problem inhibiting 

women’s participation in both the church and social-political arena is both 

African culture and the fact that most of the African church has patriarchal 

structures.326In this case, the irony to this historical gender discrimination in 

the religious spheres originates from the tradition that man has always 

favored the ‘truth’ from religion and theology as unquestionable and 

sacrosanct.327Additionally, the historical theological interpretations by the 

church were taken as biblical canons which were treated as the laws of God 

which mere mortal cannot question. However this is contrary with the real 

theological interpretation of the Biblical first creation theology which tends to 

display gender equality to both man and woman. In that narrative we see that 

both female and male were created in the image and likeness of God.  Here 

God gave them equal tasks of ruling and subduing all creatures (Genesis 
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1:28) hence, we see the common humanity and equal value of a woman and 

a man before God.328 

Various scholarly work in Africa have questioned the theological legality of the 

church to challenge the injustices and discrimination feted against women 

outside the church yet women are not adequately given a chance to play 

equal chances in decision making in the church.329This partially originate from 

the Biblical instructions and actions by various figures such as Jesus Christ, 

who chose twelve men only as His disciples and St. Paul who gave clear 

instructions that women should be silent in the church. In view of this, how 

can the church leaders and officials can reconcile women discrimination with 

their professed concern for social justice? This leads to Biblical 

misinterpretation by the traditional Christianity where women are portrayed as 

subordinate role players within God’s plan for humanity and as background 

figures.330Biblical literal texts were hence used by the early Church Fathers to 

legitimize the downgrading and subservience of women. To implement the 

latter stand, most of the male dominated churches in Africa have structured 

their theological education training in such a way that does not prepare 

women for the demands of the ministry. Such church doctrinal standing has 

replicated itself in the social minds of the respective church adherents which 

have promoted male dominated social contexts. 

Today, the Church is called upon be at the frontline in the restorative role of 

women’s dignity through addressing the compounded and fundamental 

doctrines and principles of cultural masculinity control, supremacy and 

centeredness which still exist in the church today.  This is because of the fact 

that most of the religious theologies and cultures do not focus on cultural 

transformation of the gospel hence creating culture of religious ideologies that 

hinder change.331 To change the circumstance, the role of the church will be 

shaped by the church community members’ understanding on their 
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responsibility on equality within the kingdom community. The responsibility of 

the Church’s leadership here is to teach its members on the theme of 

inclusivity. However, with the rapidly changing social-cultural, economic and 

political environments, the church needs to redefine her-self in the 

contemporary civil roles to meet her relevance. This relevance should be 

informed by the fact that the church’s role is needed as advocators, 

conveners, and facilitators of social-cultural, religious, economic and political 

order. 

The Hermeneutical Need in Redefining Retrogressive Religious, Social, 

and Cultural Laws  

One of the impediments to social political gender equality in democratic 

spaces in Africa is the place of retrogressive social-cultural and religious laws. 

These laws are enforced in most of African communities to justify 

traditionalism in male-dominated societies.  This can be attributed to the 

problem of biblical misinterpretations and pessimistic African cosmological 

values that promote the oppression and maltreatment against women.332 In 

such environments where such laws are communally justified, what is the role 

of religious conviction in ‘publicly justified’ retrogressive democratic laws? 

Where such laws and doctrines are religiously and culturally attached, the 

place of hermeneutics becomes vital to help such societies have a 21st 

century interpretations.  

Various definitions of hermeneutics have been fronted by various scholars of 

sociology of religion. Among the definitions being a philosophical, intellectual 

discipline that concerns the nature and assumptions of human expressions’ 

interpretations.333 This brings out the vital task of discerning the meaning of a 

specific religious or cultural text from the past to provide guidance in the 

present. Such interpretation should serve the contextual contemporary 

purpose. The contemporary legal systems should provide contemporary 

hermeneutical interpretations on the retrogressive social-cultural and 
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doctrinal laws that have traditionally disadvantaged gender inclusivity in their 

respective societies.  

Where there exists a contextual doctrinal conflict disadvantaging one gender, 

the canonical church’s role in theological context is to provide an 

interpretation and addressing non-liberating biblical texts that are gender 

biased in life-affirming ways.334This is because some of these texts have 

traditionally been promoting retrogressive cultural beliefs and attitude against 

women throughout Church history. Here, the Church can use various 

inclusive theological models such as the Christian egalitarian Model which 

teaches of the equality of both male and female as they are both created in 

image of God. However, the church may not fully fulfil its responsibility of 

promoting gender inclusivity without seeing the need to be dynamic and 

gender-sensitive. Hence, Newer insights will have to be drawn into biblical 

interpretations, revelation and inspiration about the challenges brought by 

lived experiences of injustices faced by women as a result of historical Biblical 

misconstruction.335In such a context, proper contextual environments should 

be created where both men and women feels that the Church appreciates 

their humanity.   

The Intersecting Conflict of Religious-Cultural and Secular Laws to 

Gender Inclusivity 

Contemporary society tends to view law and religion as unrelated unless 

where there exists conflict of understanding. 336As such, modernized society 

have been moving gradually away from religious norms towards a complete 

regime of secular laws that permeates only such religion as does not inhibits 

its administration.337 However, the only positive role allocated to religion being 

the subordinate of reinforcing norms otherwise determined and enforced by 
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the secular state. This paradigm shift from authority of religion to secular 

authority can be traced back from the time of the Enlightenment in 18th century 

in Europe. It is hence against this backdrop that various declarations and 

conventions have been established that takes a universal approach to civil 

issues such as human rights under international and local constitutional law 

contexts. Here, cultural-religious and secular laws intersection on various 

issues becomes inevitable. In the context of this paper, the clash between 

religious and secular laws is interpreted as clash between customs of culture 

or religion that promotes patriarchal principles which intern pattern of behavior 

that disadvantages women in to fully access to electoral justices in democratic 

spaces.  

Among the monotheistic scriptural religions, the distinctive mark is clear as 

they are guided by canonical texts with authoritative interpretations and 

applications.338 Thematic issues such as internal human right doctrines are 

hence at odds with the monotheistic religions as it is viewed as humanistic 

instead of being driven by the transcendental morality.339 However, in relation 

to gender rights, any defense to religious authority in a patriarchal claim could 

result in violation of women’s rights to access to justice in socio-political 

democratic spaces. Research on gender and religiosity patterns reveals that 

women express higher rates of religious practice, supernatural belief, and 

organizational association than men who are more likely to be 

secularized.340This means that men will tend to adopt secular laws and 

thinking more than women who tend to adopt a more religious approach of 

acting.  

Discussions on freedom of religion or belief in relation to gender brings out 

how conflict in interpretation of pro and cons of religious freedoms leave 

women rights in religious environments at the crossroad hence find 

themselves discriminated against.  The proponents of religious freedom sees 

it as a characteristic obstacle to achieving gender equality and inclusivity, 

while for others, the latter is seen as a threat to the protection of religious 
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values and practices.341However, the use of religious institutions to advance 

gender development should be intended to promote progressive religious 

discourse in communities where such religious institutions play an important 

role in the lives of the local people as well as adopting a more culturally 

sensitive and ‘authentic’ approach to eliciting social reform.342 

Historically, African continent has been fighting hard against color 

discrimination from the Caucasian race. However, with the issue now behind 

in most of the counties within the continent, the fight in 21st century remains 

gender discrimination rooted in most of African societies. This is aggravated 

by the cultural conceptions and stands on non-materialistic culture. Culture 

can be viewed as a means of absorbing and translating religious values and 

beliefs into economic and social-political spheres that shape conditions and 

behavior of human interactions.343Supported by cultural orientation, religious 

discrimination based on gender often affects women and girls more than 

men.344 For example, when community cultural and retrogressive religious 

laws restrict women’s right to choose their leaders on the basis of their cultural 

and religious affiliation, such laws will be reinforcing gender inequalities. 

Hence, absence of religious freedom or belief for women and girls becomes 

an obstacle to gender equality and ultimately lack of inclusivity. To this end, 

how can the Church as a faith-based organization work with the institution 

that promotes common secular laws to ensure sustenance of the discourse 

of religious freedom without curtailing women’s right on the bases of religious 

discrimination? 
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Role of the Church in Promoting Electoral Justice during Electioneering 

Periods 

Church as a moral authority in society has a critical role to play in ensuring 

that elections in Kenya are conducted fairly, peacefully, and transparently, 

and without cultural and religious hindrances.  Devoid of these distracting 

social-religious, cultural and legal challenges, the Church can take its rightful 

place and significantly change the democratic circumstances.  The church 

should be informed by the fact that democratic electoral spaces in any 

electioneering period thrive effectively in peaceful and effective environments. 

Where electoral violence erupts, women, people living with disability, and 

children are the most victims, hence, this discourage their right to access to 

electoral justices as one of their political right. 

Since political independence, Kenya has been faced with various forms of 

political violence which is a manifestation of a weak electoral justice system. 

As such, frequent occurrence of electoral violence before, during and after 

elections, shows a consistent failure of some element of democratic 

architecture within the electoral justice system. During election periods, peace 

is not just defined by the absence of war but maintenance of an orderly and 

just society.345 As such, orderliness manifest through protection of the players 

against violence or extortion while just means being defended against 

exploitation and abuse by the more powerful.  Therefore, concept of ‘peace’ 

can be related to ‘security’ in such that ‘lack of violence’ translates to the wider 

dimension of social justice.346This will guarantee an effective electoral justice 

system within democratic spaces which will ultimately consists of several 

related principles and concepts such as integrity, transparency, lawfulness 

(rule of law), professionalism, impartiality, participation, nonviolence, 

timeliness, independence, and acceptance.347 However, in circumstances 
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where electoral violence occurs, the independent voice of the church 

becomes significance in providing hope, ceasefire mechanisms and direction 

towards a stable democratic space which will guarantee gender inclusivity.  

Church has a central and privileged responsibility for modelling and promoting 

a holistic view and understanding of peace, which they model as a people 

who have been reconciled to God.348 Church’s mandate as peacemakers, 

therefore, mandates it to provide a restorative responsibility of relationships 

with one another in gender-sensitive environments, multi-ethnic, in multi-faith, 

and in multi-cultural contexts. As part of its civic duty, the church has been 

calling out institutions and individuals that have been promoting injustice, 

championing conflict and undermining peace. Taking example of post-

election violence in Kenya, the church was actively involved in peace building, 

healing, and reconciliation among the conflicting communities.  As such, a 

holistic approach to addressing the issues of non-inclusion in most spheres 

especially in the community development should be developed. In its praxis 

theology, Church’s responsibility in promoting peace for gender inclusivity in 

a democratic space should guide the pulpit ministry, Christian discipleship, 

and pastoral training across the local communities. As such, church’s 

realization of the importance of peace in democratic spaces will helps it to 

forcefully advocate for everyone’s inclusion in running government and other 

important affairs geared towards country’s development. 

The church forms an important component and platform of the electoral 

process during elections. In this case, the church becomes part of the group 

of persons who engage in educative activities. The Kenyan Supreme Court in 

2017 within its justification of nullify the presidential election, asserted that 

election is a process. This means that where one entity within the electoral 

process is partially or not properly covered, then the electoral process is not 

free and fair hence not justified. A comprehensive voter education is hence 

vital when people are making electoral decisions during elections. This is 

guaranteed by the existence of fair policies that ensures promotion of free and 

fair elections. However, in recent years, the electoral integrity has always 

been questioned as discriminatory and non-gender sensitive. Given such 

circumstances, electoral processes and activities need to be examined in 
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detail in terms of democratic consolidation.349 It is from this backdrop that 

most of the civil societies have been investing on civic voter education. For 

example, after the rise of the legitimate government in the Democratic 

Republic of Congo (DRC) in 1990s, there were efforts by the Congolese civil 

society to initiated national projects which heavily dealt with civic and electoral 

awareness and training, and education with the aim of ensuring maximum 

public participation.350 However in Kenyan case, voter and other forms of civic 

education on the matters of elections to the citizens are solely left to the 

Independence Electoral and Boundaries Commissions (IEBC). Though great 

efforts have been made, the objective of civic education on the matters of 

elections has not been wholly achieved since not all citizens can access the 

formal voter education as stipulated by the legal systems.  

For the general citizens to be aware of their electoral rights, training of church 

leaders on legal instruments is very important as the latter would in turn train 

their congregants on their electoral gender rights and mandate.351In Zambia, 

the SDA church guides its members to participate in the electoral processes 

in good conscience that promotes building their communities.352 This means 

that the decision made in an electoral process should be personal devoid of 

influence by any cultural, political, or existing social waves. The rationale to 

this is that people tend to vote based on cultural or political parties influences 

that often disadvantage women in the democratic spaces. Hence, Church’s 

message of breaking the cultural, political, religious, or social barriers serves 

as a hope to women’s participation competition in the democratic spaces. In 

Malawi, with the realization of the religious organization’s civic duty, both the 

church and Muslim communities have established the Public Affairs 

Committee (PAC) as a faith community’s mouth piece on the democratization 

process and also to teach Malawians on constitutional and democratic 
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principles, voter and civic education, and monitoring of elections.353 Key 

thematic issue that the Church should address hence is the place of voter 

self-conscious in the electoral process free from manipulation by the political 

class who always has self-interest motives.  

For Kenya to achieve the gender inclusivity threshold in democratic spaces, 

much need to be done on the issue of electoral justice.  For women to enjoy 

the fruits of inclusive democratic spaces, all electoral stakeholders need to 

unanimously work to eliminate the pessimistic cultural and religious doctrinal 

laws that have traditionally discouraged women participation in electoral 

processes.  As such, conflicting social-cultural, religious laws with the 

common secular laws need to be addressed hermeneutically to find 

convergent points in ensuring that gender inclusivity is achieved at the 

maximum.  

Conclusion 

This article has discussed the primary role of the church in promoting electoral 

justice during electioneering periods with the ultimate objective to promote 

women inclusivity in democratic spaces. The paper observed that some of the 

electoral injustices that have been perpetuating gender discrimination are 

historical in nature. Various lessons have been learnt from the existing social, 

cultural, political and the intersecting legal areas between the patriarchal 

religious and common secular laws that have prevented women’s 

breakthrough in democratic spaces. However, thriving in such environments, 

the canonical church as a faith-based civil organization in Kenya has 

undertaken various measures to promote electoral justice system. These 

range from providing a platform for dialogue, monitoring the electoral process, 

serving as a mediator, advocating for good governance to reduce electoral 

violence and promoting political stability among others.  

Consequently, this paper recommends establishment of an institute whose 

main duty is to identify, archive, and disseminate the achievements of women 

in democratic spaces and to analyze the challenges and find out the strategic 

methodologies to promote women inclusivity. It also calls on the legal 

institutions to collaborate with respective religious denominations and 

legislative assemblies to legislate laws that promote gender inclusivity both at 

county and national levels. Measures should be undertaken by the judicial 
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authorities to develop a curriculum aimed at facilitating training of local church 

leaders on various legal issues relating to gender equality and inclusivity who 

will in turn educate their respective church members on the need to observe 

gender equality for development. 
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ABSTRACT 

Since Kenya’s transition to multiparty politics in 1997, numerous 

constitutional, legal and administrative reforms have taken place to enhance 

participatory politics in Kenya primarily through national competitive elections. 

Although the legitimacy or effectiveness of democracy through the ballot in 

Africa has been questioned, indisputably, no other model is as widely 

accepted or practiced and has achieved the objective of non-violent transition 

of power with the same consistency as competitive elections. The focus has 

therefore shifted towards improving electoral processes and key institutions 

which play a direct role in elections processes.  However, because 

competitive elections have severe risks such as polarizing ethnic populations 

and violent conflicts, the need to ensure credible, fair, transparent and 

verifiable elections cannot be gainsaid.  Article 81 of the Constitution 

enunciates five fundamental principles for the electoral system which form the 

basis for the recognition of a novel constitutional duty of care standard in 

respect to the conduct and management of elections in Kenya. This paper 

argues that the constitutional principle of free and fair elections articulated in 

Article 81(e) of the Constitution envisages a special duty of care standard in 

the conduct and management of elections by electoral bodies in Kenya.  That 

as an exception to the general legal rule and public policy that public bodies 

do not generally owe a duty of care, Election Management Bodies chiefly the 

Independent Electoral and Boundaries Commission, has a duty of care to 

dispense its constitutional mandate in fulfilment of those constitutional 

electoral principles.  The paper argues therefore that the general tests used 

to establish a duty of care of foreseeability, proximity and fairness 

(reasonableness) are not only applicable but relevant and applicable in 

matters touching on mismanagement of elections not only in Kenya but in any 

democratic society. The paper seeks to establish; firstly, that public electoral 

management bodies as an exception to the general rule can owe a duty of 

care in special circumstances. Secondly, that this duty arises because of the 

special trust vested on IEBC by the Constitution and therefore IEBC holds 
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and exercises those powers in trust. Thirdly, that IEBC can and must be held 

to a constitutional duty of care standard for omissions to undertake the 

statutory duties and functions to the standard prescribed by the Constitution. 

Key words:  Duty of care; statutory duty of and public authorities; electoral 

bodies; elections management. 

INTRODUCTION 

Electoral Management Bodies (‘EMBs’) play a critical role in upholding 

democratic elections which are the bedrock of democracy, a quintessential 

pillar of Constitutionalism and Rule of Law. In elections, no institution is as 

important as the electoral agency that plans, conducts and declares the 

results.  Indeed, independent EMBs are recognized as ‘the fulcrum of 

electoral governance.’354 This is especially true where such functions are 

unilaterally placed on a single monopoly such as the Independent Electoral 

and Boundaries Commission (IEBC) in Kenya. Not unnaturally, the wisdom 

behind the unequivocal vesting of such vast and important electoral powers 

and functions on a single monopolistic elections management body has been 

questioned with some key observers noting that ‘no one body should be 

allowed to play God with the franchise, especially in deeply corrupt countries 

like Kenya.’355 Nonetheless, as it currently stands, this monopolistic 

framework remains deeply embedded in Kenya’s Constitutional architecture. 

In many Countries, elections are usually administered and supervised by 

election management bodies which have broad powers to implement 

elections laws, oversee the process of campaigning, registration of political 

parties, candidates and voters, voting processes including counting of votes 

among others. For these bodies to successfully deliver on their mandates, it 

is crucial for them to operate impartially and with highest possible standards 

of care and integrity to ensure utmost transparency and integrity to guarantee 

free and fair elections and sustain even a modicum of public confidence in the 

elections process. 
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EMBs exist for the primary legal purpose and responsibility of‘ managing 

some or all elements that are essential for the conduct of elections and direct 

democracy instruments—such as referendums, citizens’ initiatives and recall 

votes. The essential or core elements of EMBs include: determining eligibility 

to vote, receiving and validating the nominations of electoral participants for 

elections, political parties and/or candidates, conducting polling, counting and 

tabulating votes.’356 

The iterative election cycles ex-post the 2010 Constitution in 2012, 2017 and 

2022 have experienced gradual improvement in key elections processes, 

tallying and transmission of results, use of technology, public participation 

(including gender) and other achievements.357 But there are still huge areas 

directly within IEBC’s control that require intervention both pre, during and 

post-election especially in the matter of boundaries delimitation, civic 

education, use of public resources during campaigns, internal corporate 

governance gaps at IEBC, procurement processes for printing ballot papers 

and electronic kits, tallying of votes cast at the Constituency Tallying Centres, 

transmission, verification of results the National Tallying Centre and effective 

deployment of technology which remain key problem areas. In countries 

where political stakes are extremely high and commitment to strengthening 

democratic systems and institutions weak or constantly undermined, 

mismanagement of elections has led to irreversibly disastrous results. 

Indisputably, decisions and policies implemented by election management 

bodies can have a significant impact on peace, security and stability of States 

with disastrous life-threatening results as witnessed in Kenya’s post 

2007/2008 election violence. Even decisions that may seem rational and 

legally sound, such as how to determine what amounts to spoilt votes and 

how to deal with such votes, transportation and storage of voting materials to 

polling stations, use of biometric voting systems and so on, can have a 

substantial often irreversible influence on the credibility of elections. EMBs 

must therefore adopt practices that ensure their decisions maximize the 

participation and that elections are conducted above board by ensuring 

transparency, accountability, verifiability, accuracy and integrity at all stages 

                                                           
356   What is an electoral management body (EMB)? — (n.d.). ACE Electoral 

Knowledge Network —. https://aceproject.org/ace-
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in the elections management cycle. This amounts to a special duty which 

arguably constitutes a unique duty of care considering the Constitutional 

imperatives on elections management in Kenya. 

Objectives 

This paper attempts to construct and recommend the recognition of a 

Constitutional duty of care standard as the basis for which elections 

management bodies, principally the IEBC, while performing its Constitutional 

and statutory mandate could be held legally accountable. It does this by 

exploring the broader question whether public elections management bodies 

in Kenya can be held liable under a Constitutional duty of care theory for 

failure to manage elections in accordance with the prescribed Constitutional 

principles.  The specific objectives are; first, to explore whether and extent to 

which Constitutional and statutory powers and duties could give rise to a duty 

of care standard on public authorities. Second, establish whether and the 

extent to which EMBs could incur liability under a Constitutional duty of care 

standard. 

Methodology 

The article utilized non-experimental research design since there were no 

experimental controls. The design entailed the use of descriptive and 

explanatory techniques available from secondary data and resources.  Anin-

depth desktop review was conducted to examine the key existing legal 

developments, laws, policies and administrative procedures in place at 

national and international level and their impact on electoral management. 

Jurisprudence of Constitutional Duty of Care in Elections Management 

Processes 

The International Institute for Democracy and Electoral Assistance 

(IDEA)research on electoral management models in Africa reveals that a 

majority of 42 out of 55 African Countries (76.4%) have independent electoral 

management bodies, 11 countries (20%) have a mixed model while 2 

countries (3.6%) have Governmental based EMBs where the election-

conducting agencies are embedded in the executive.358 This categorization 
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however does not shed light on performance levels of these 

EMBs.359Disconcertingly, there have been reports by independent election 

observers that EMBs were complicit in controversial election results in highly 

contentious presidential elections in Kenya (2007), Nigeria (2007) Zimbabwe 

(2008) and Cote d’Ivoire (2010).360 It has therefore not been a surprise that a 

recent United Nations Economic Commission for Africa Report has described 

the overall performance of EMBs in Africa as uneven and not too 

encouraging.361Another observer notes that ‘in many African countries, the 

whole concept of election administration by these election management 

bodies is failing.’362 Indeed in Kenya, the IEBC has been harshly criticized as 

‘the key author of Kenya’s fake democracy’ and that ‘Kenya’s democracy dies 

at the altar of the IEBC.’363 

Perhaps being aware of the legal, political, social and economic risks 

catalyzed by failure of EMBs in elections management, Courts in Kenya and 

within Africa have with increasing confidence unequivocally affirmed the 

importance of free and fair electoral processes in ensuring integrity of 

elections.  Kenya’s Supreme Court decisions in Presidential Election Petitions 

since 2013 are no exception. The words and language used in these judicial 

affirmations such as free, fair, impartial, all-inclusive, competent, verifiable 

and accountable, reflects the weight and high standard required on election 

management bodies in administering national elections. 

But these obligations are premised not just on domestic law but also comprise 

state obligations under international law.  Notably, Article 25 of the 
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International Covenant on Civil and Political Rights (ICCPR) constitutes 

nearly global consensus on minimum requirements for democratic 

governance and genuine elections.364 It provides in part that ‘[e]very citizen 

shall have the right and the opportunity … (a) to take part in the conduct of 

public affairs, directly or through freely chosen representatives; and (b) to vote 

and to be elected at genuine periodic elections which shall be by universal 

and equal suffrage and shall be held by secret ballot, guaranteeing the free 

expression of the will of the electors.365The UN Human Rights Committee’s 

General Comment No. 25 has established that Article 25 creates a legally 

binding obligation for signatory member states to establish an independent 

electoral authority to supervise the electoral process and to ensure that 

elections are conducted fairly, impartially and in accordance with established 

laws which are compatible with the ICCPR.366It isa necessity that electoral 

processes must be organized independently of government by structurally 

independent EMBs.367 

Article 25 ICCPR forms part of internationally recognized state obligations 

under the erga omnes and pacta sunt servanda principles of the Vienna 

Convention on the Law of Treaties. However, a number of gaps on the 

interpretation of Article 25 have been highlighted especially in regard to the 

role of EMBs. These include that international law does not prescribe 

standards on composition of EMBs or appointment of EMB members or what 
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366  UN Committee on Human Rights General Comment 25 of 12 July 1996, 
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adopted at the 1510th meeting (Fiftyseventh Session, 1996).  
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Processes Primer 1. International IDEA. Retrieved November 24, 2022, 
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criteria to determine the independence of EMBs.368 Similarly, International 

Law does not prescribe specific standards requiring EMBs to ensure the 

enjoyment of Article 25 rights.369However, the United Nations Human Rights 

Committee (HRC) has clarified a number of these areas in its determinations 

on various communications referred to it. The HRC has systematically 

reviewed State Parties’ compliance with the ICCPR and other international 

treaty obligations applicable to electoral and voting processes. This has 

produced a wealth of jurisprudence clarifying how the UN review system 

monitors the implementation of treaty obligations in electoral practice.370 As 

at this writing, the UN Human Rights Committee hand rendered thirty-four (34) 

determinations on communications referred to it touching on voting and 

elections under Article 25 ICCPR.371 In sixteen (16) out of those 

determinations, the HRC found that various actions by States amounted to 

violation of Article 25 rights. This body of jurisprudence demonstrates that 

Article 25 ICCPR has created hard obligations against ICCPR State Parties 

in electoral matters. Further, matters of elections are not just domestic matters 

and indeed State Parties may be held liable for violation of Article 25 

obligations.372 
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Within Africa, as at this writing, none of the 164 cases finalized by the African 

Court on Human and People’s Rights had held any African State Party liable 

under Article 25 ICCPR or its equivalent Article 17 of the African Charter on 

Democracy, Elections and Governance (‘ACDEG’).373African State Parties to 

the ACDEGaffirm to regularly hold transparent, free and fair elections in 

accordance with the African Union’s Declaration on the Principles Governing 

Democratic Elections in Africa (‘AU Principles on Democratic Elections’). 

Article 17 ACDEG obliges.  State Parties to inter alia establish and strengthen 

independent and impartial national electoral bodies responsible for the 

management of elections.  Emerging jurisprudence is increasingly and 

unanimously emphasizing on the obligation of States to ensure integrity, 

transparency and credibility in electoral processes.  This includes the 

importance of ensuring Electoral Management Bodies are independent and 

impartial which was interpreted by the African Court on Human and People’s 

Rights (AfCHPR) in Actions pour la Protection des Droits de l’Homme (APDH) 

v. Côte d’Ivoire (18 November 2016)374 to mean ‘that an electoral body is 

independent where it has administrative and financial autonomy; and offers 

sufficient guarantees of its members’ independence and impartiality.’375 

Although consensus on performance of EMBs in Africa is unlikely, it is not 

contentious that elections are not just about numbers but the processes. The 

integrity of the electoral process is not just important; it is everything in an 

exercise of the magnitude, significance and import as a national election. 

Article 81 of the Constitution of Kenya prescribes the fundamental principles 

for elections. The election which gives rise to a credible result must be held 

in accordance with the Article 81 principles of a free and fair elections, which 

are by secret ballot; free from intimidation; improper influence, or corruption; 

                                                           
(CCPR/C/97/D/1392/2005); Viktor Korneenko 
(CCPR/C/95/D/1553/2007); Dissanayake M.S. Banda 
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and administered by an independent body in an impartial, neutral, efficient, 

accurate and accountable manner. Moreover, the Supreme Court of Kenya in 

Raila Odinga & another v IEBC & Others(2017)376 established that under 

Article 86 of the Constitution IEBC is obliged to ensure that ‘Whatever voting 

method is used, the system is simple, accurate, verifiable, secure, 

accountable and transparent; the votes cast are counted, tabulated and the 

results announced promptly by the presiding officer at each polling station; 

the results from the polling stations are openly and accurately collated and 

promptly announced by the returning officer; and appropriate structures and 

mechanisms to eliminate electoral malpractice are put in place, including the 

safekeeping of election materials.’ 

In IEBC v Maina Kiai377 the Court observed that ‘a Presidential election, much 

like other elected-assembly elections, is not lodged in a single event; it is, in 

effect, a process set in a plurality of stages’ and that ‘because elections 

determine political winners and losers, electoral processes, from voter 

registration through to declaration of results, have long been targeted for 

manipulation and are the foremost cause of electoral conflicts. Such 

manipulation or, sometimes even the mere threat of it weakens public 

confidence in democratic processes, in the courts, security agencies, in the 

legislature and in the end can erode the legitimacy of governance institutions. 

Lack of trust among the political parties and players and suspicions of 

electoral fraud have in the past catalyzed polarization and triggered bloody 

ethnic conflicts in nearly every election cycle.378 

The jurisprudence of a Constitutional duty of care in elections management 

based on the notion of trust in electoral processes post-2010 is growing 

stronger with each election petition. Chief Justice Mutunga (emeritus) in Raila 

Odinga & others vs IEBC & Others379delivering the majority judgement held 

that ‘We note from the evidence that the said manual system, … has itself a 

major weakness which IEBC has a public duty to set right’ (emphasis). 

Moreover, Justice Ndungu’s dissenting opinion in 2017 decision in Odinga vs 

IEBC380 supported the notion of trust when she observed that ‘Electoral 

processes have assumed a fair presumption of correctness. To rebut this 

presumption requires proof to a high degree that the resulting declaration is 
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not trustworthy.  ’The issue whether the outcome of an election is capable of 

being trusted to reflect the will of the people, featured prominently in IEBC v 

Maina Kiai & Others381that ‘The responsibility of the appellant to deliver a 

credible and acceptable election in accordance with the Constitution is so 

grave and so awesome that it must approach and execute it with absolute 

fealty, probity and integrity. The appellant must in all its dealings be truly 

above suspicion and command respect of the people of Kenya for whom it 

acts.’382 

Raila Odinga v IEBC & Others (2017)383demonstrated that contrary to popular 

view, the results of an election in terms of numbers can be overturned if a 

petitioner can prove that the election process was not conducted in 

compliance with the principles laid down in the Constitution under Article83 

and electoral law.  Raila v IEBC (2017) also established a constitutionally 

anchored view of the IEBC’s duties as duties which rank higher than other 

establishment statutory duties found in other statutory instruments.  Raila v 

IEBC (2017) was reiterated in the 2022 Presidential Election Petition in Raila 

Odinga & others v IEBC & others (Consolidated).384 

The Common thread in all Kenyan Presidential Election Petition decisions is 

a unanimous affirmation of an election as an elaborate process that begins 

with registration of voters, nomination of candidates, voting, counting and 

tallying of votes and finally declaration of the winner. The concept of free and 

fair elections is expressed not only on the voting day but throughout the 

election process…. Any non-compliance with the law regulating these 

processes would affect the validity of the election.’385 It is a duty that reflects 

the trust and care standard envisaged by the Constitution and the People of 

Kenya on the institution of the IEBC to deliver credible elections. 

Duty of Care Theory Revisited 

In common law, duty of care refers to the circumstances and relationships 

which the law recognizes as giving rise to a legal duty to take care. A failure 

to take such care can result in liability to a party who is ‘injured’ or suffers loss 

as a result of the breach of duty of care. The common duty of care is a duty 
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to take such care as in all the circumstances of the case is reasonable where 

a relationship of care exists.386Once a claimant has established the necessary 

duty of care owed, determined pursuant to various legal tests and depending 

on the nature of the case, and proven loss or injury that was foreseeable and 

which stemmed from a failure to take appropriate care in the particular 

circumstances of the case, the defendant could be held responsible for harm, 

damage or loss suffered by a party. 

General duty of care 

There are two approaches to duty of care and negligence liability: the first 

universal approach was developed from Lord Atkin’s neighbor principle in 

Donoghue v Stevenson387. This general principle was viewed as having 

created a universal test for determining when a duty of care could generally 

arise. ‘You must take reasonable care to avoid acts or omissions which you 

can reasonably foresee would be likely to injure your neighbor.’ One’s 

neighbor constituting ‘persons who are so closely and directly affected by my 

act that I ought reasonably to have them in contemplation as being so affected 

when I am directing my mind to the acts or omissions which are called in 

question.’388Subsequently in Anns v Merton BC [1978]389a two stage test was 

subsequently determined which required two factors to be established to 

determine whether duty of care arose; first, whether there was a sufficient 

relationship of proximity or neighborhood such that carelessness on the 

defendant’s part may likely cause damage to the claimant. If so, a prima facie 

duty of care arises and the burden is on the defendant to show that policy 

reasons exist which should negate the duty.  The dicta in Anns was criticized 

for encouraging subsequent courts to interpret it as an invitation to overturn 

long-established areas of non-liability ‘prompting concern in some quarters 

that the judiciary was overstepping its role and that negligence liability was 

becoming too expansive.’390 A weakness of the universal approach was that 

the courts struggled to find one that was general enough to explain the 
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existing duty cases, yet particular enough to offer useful guidance in fact-

specific situations. Furthermore, the law could become unpredictable if 

established cases are open to review by each judge in every case.391 

The second approach is where the claimants would have to show that the 

facts of their case were sufficiently similar to specific categories of cases 

where a duty of care had similarly been previously established as a basis for 

negligence liability.392This marks a shift in emphasis from the general 

approach and was confirmed in Caparo Industries plc v Dickman (1990)393 

where the court found that no single general principle could provide a practical 

test applicable in every situation to determine whether a duty of care 

prompted a broader use of duty. The Supreme Court of the United Kingdom 

in Robinson v Chief Constable of West Yorkshire (2018)394 shifted duty of care 

analysis from a two to three stage enquiry holding that to establish duty of 

care ‘First, the court must identify the broad category the facts fall within; 

secondly, they must determine whether the facts fall within a narrow 

exceptional category (or a narrow category that should be exceptional); and 

thirdly, assuming the enquiry is not over, they must determine whether there 

has been an assumption of responsibility.’395 These ‘situations’ are organized 

around five case categories: physical injury, property damage, psychiatric 

injury, omissions, and purely economic loss. The first three are inclusionary 

as they represent clusters of precedent around long-protected interests and 

the latter two are exclusionary as it is well-established that they do not usually 

attract a duty of care. Even then, there are exceptions to each of these general 

categories. Even if a case falls within one of these exceptions, though, a 

defendant may still owe the claimant a duty of care if they have assumed 

responsibility to them.396 

When considering whether a duty of care applies in a particular situation, the 

courts consider three factors; first, whether damage is foreseeable. Second, 

whether there is a relationship of proximity between the parties. For instance, 

in 1997 the Court of Appeal in Capital and Counties and Digital Equipment v 

Hampshire County Council397 (hereinafter referred to as ‘Hampshire’), 
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decided that a fire authority could be held accountable in respect of property 

loss resulting from negligent firefighting by its fire officers.  The practical effect 

of Hampshire has been to impose an obligation upon the fire service to avoid 

making mistakes whilst fighting fires, which in a sense was ‘the equivalent of 

imposing a duty of care upon the fire service to fight fires with all reasonable 

care from the first moment they arrive at the scene.’398Third, whether the 

imposition of a duty would be fair, just and reasonable.399 This limb of the 

test is alternatively expressed in terms of whether it would be contrary to 

‘public policy’ to impose a duty of care. The type of arguments that are 

commonly deployed at this stage include whether the imposition of a duty of 

care would lead to defensive practices; a diversion of resources; an increase 

in insurance premiums; or the disturbance of an existing statutory 

framework.400 The Caparo approach which is the prevailing basis upon which 

to determine whether a duty of care exists.401 

At its narrowest, this criterion focuses on the relationship between the parties 

and, in particular, the proportionality of the burden of liability in relation to the 

nature of the conduct. At a broader level, the criterion may involve 

consideration of the so-called ‘floodgates argument,’ meaning ‘the court has 

to be alive to the consequences of a decision that one particular set of facts 

gives rise to a duty of care and to consider carefully whether there is a line to 

be drawn beyond which a duty of care is not recognized and, if so, where to 

draw the line.402 

In principle there is no limit to the types of situation in which a duty of care 

may arise.403 When considering whether a notional duty of care applies in a 
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situation in which it has not previously been applied, the courts will apply a 

test for determining a notional duty of care and will consider criteria of 

foreseeability and proximity.404The courts apply the three criteria in an 

incremental manner, paying particular attention to the similarity or otherwise 

of any proposed duty situation to others that have already been recognized.405 

 

Liability of Public Authorities under Duty of Care Obligation 

Some relationships already have an established duty of care either by statute 

or common law, for instance between motorists and pedestrians. Then there 

are instances where there is no precedent and it is left to the court’s discretion 

to determine whether a duty of care would arise in a given situation, these are 

known as novel situations. In the absence of express statutory exemption, a 

public body is in principle liable for torts in the same way as a private person. 

This was established in Mersey Docks & Harbour Board Trustees v Gibbs 

(1866).406 However, statutory powers and duties may restrict such liability for 

example where a body is authorized by statute to do something which would 

otherwise amount to liability in tort.407The law governing the duty of care owed 

by public authorities was comprehensively restated by the UK Supreme Court 

in two cases brought against the police: Michael v The Chief Constable of 

South Wales Police408 and Robinson v The Chief Constable of West Yorkshire 

Police.409 In both cases, the case law concerning duty of care was reviewed 

and principles were set out as follows:  Firstly, a public authority owes a 

notional (i.e. contingent on the foreseeability of harm) duty of care to avoid 

negligent acts.410 A public authority owes a notional duty to refrain from 

negligent acts. This is often characterized as a duty on the public authority 

not to itself create the danger which causes injury. In Poole Borough Council 

v GN (through his litigation friend “The Official Solicitor”) and another 
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[2019]411, Lord Reed, giving the judgment of the Court, reiterated and clarified 

the act/omission distinction, stating: 

“Like private individuals, public bodies did not generally owe a duty 

of care to confer benefits on individuals, for example by protecting 

them from harm… drawing a distinction between causing harm 

(making things worse) and failing to confer a benefit (not making 

things better), rather than the more traditional distinction between 

acts and omissions, … partly because the distinction between acts 

and omissions seems to be found difficult to apply.”412 

Secondly, a public authority does not owe a duty of care to avoid 

negligent omissions, except in either of one of the following two scenarios. In 

the first scenario, a duty of care will be imposed on a public authority where 

the authority was in a position of control over someone or something and 

should have foreseen the likelihood of damage to a third party in close 

proximity if the public authority failed to take reasonable care in the exercise 

of that control. This is known as the Dorset Yacht. Liability on this basis is 

restrictive.413 The second scenario is where the assumption of 

responsibility exception applies and harm is foreseeable.  This exception 

applies where a public authority has either assumed responsibility to 

safeguard a third party from harm or where the responsibility has been 

imposed by the court rather.414 It embraces the relationships in which a duty 

to take positive action typically arises: contract, fiduciary relationships, 

employer and employee, school and pupil, health professional and patient but 

the list is not exhaustive.415‘In some areas, such as health care and education, 

public authorities provide services which involve relationships with individual 

members of the public giving rise to a recognized duty of care no different 

from that which would be owed by any other entity providing the same 

service.’ Outside of such relationships, an assessment of whether or not there 

has been an assumption of responsibility will be fact dependent.416For a duty 
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of care to arise, the claimant needs to establish that it was reasonably 

foreseeable to the defendant public authority that its act (or failure to act) 

might lead to the claimant suffering from the kind of injury complained of. The 

foreseeability test as applied to public authorities is no different to the 

foreseeability test as applied to private defendants.417 

The putative position is public authorities do not owe a duty of care at common 

law merely because they have statutory powers or duties even if by exercising 

their statutory functions they could prevent a person from suffering 

harm.418This position was affirmed by the House of Lords in Gorringe v 

Calderdale Borough Council.419In Gorringe the House of Lords dealt both with 

the failure to exercise a statutory power and the failure to exercise a statutory 

duty. Cornford (2018) observes that ‘Gorringe is authority for the proposition 

that the presence of a statutory power or duty is not in itself a reason for 

imposing a duty of care.’420 

However, when statute prescribes specific functions to be performed by public 

authorities, the performance of those statutory functions can give rise to an 

expectation which could give rise to a duty of care to perform those 

functions.421In certain circumstances, exercise of statutory duty by a public 

authority may give rise to a duty of care.  In Poole Borough Council v GN 

(through his litigation friend “The Official Solicitor”) and another (2019)422 the 

Supreme Court of England and Wales found that Public authorities could owe 

a duty of care in circumstances where the principles applicable to private 

individuals would impose such a duty for example where the authority has 

created the source of damage or has assumed responsibility to protect the 

claimant from harm, unless such a duty would be inconsistent with, and was 

therefore excluded by, the legislation from which their powers or duties were 

derived.423Lord Devlin in Hedley Byrne v Heller & Partners424 stated that ‘the 

categories of special relationships which could give rise to a duty to take care 
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in word as well as in deed were not limited to contractual relationships or to 

relationships of fiduciary duty, but included also relationships which were 

equivalent to contract, where there was an assumption of responsibility in 

circumstances in which, but for the absence of consideration, there would be 

a contract.’425 

When public bodies exercise discretion by taking a decision within the ambit 

of a statutory provision, that decision is not immune from challenge. However, 

generally matters of policy relevant to the exercise of discretion are not 

justiciable.426 If the issue is justiciable, the public body may be subject to a 

duty of care if the imposition of such a duty would be appropriate on grounds 

of proximity and justice.427 In determining whether the exercise of statutory 

discretion was justiciable so as to amount to a duty of care by the public body, 

Courts consider whether the requirements of proximity and foreseeability are 

satisfied, and whether it would be fair, just and reasonable to impose a duty 

of care.428 However, even if the decision is justiciable, a duty of care may still 

be denied if its imposition would be inappropriate; thus it may not be 

considered just and reasonable to superimpose a common law duty of care 

on a public body if proximity is absent where there is insufficient control, or 

that the purpose of the statutory scheme was to benefit the public as a whole 

rather than particular individuals.429 

The question whether to impose a duty of care obligation on public authorities 

also has public policy considerations. In determining whether a public 

authority should have taken particular steps to meet a standard of care, 

whether by taking precautions against a risk or otherwise, a court may have 

regard to whether a requirement to take those steps might prevent a desirable 

activity from being undertaken at all, to a particular extent or in a particular 

way, or discourage persons from undertaking functions in connection with a 

desirable activity. This may require consideration of whether the alleged 

negligence or breach of statutory duty occurred when the authority was acting 

for the benefit of society or any of its members; whether the authority, in 
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carrying out the activity in the course of which the alleged negligence or 

breach of statutory duty occurred, demonstrated a predominantly responsible 

approach towards protecting the safety or other interests of others; and 

whether the alleged negligence or breach of statutory duty occurred when the 

authority was acting heroically by intervening in an emergency to assist an 

individual in danger.430 

Novel Duty of Care Obligation on Public Authorities: Climate Change 

Obligations as a Parallel to Elections Management 

In Australia, the Federal Court in Sharma v Minister for the Environment 

[2021]431 established precedent by finding of a novel duty of care owed by the 

Australian Government to children to prevent climate harms. Specifically, the 

Court found that Australia’s Environment Minister owed Australian children a 

new common law duty of care not to cause personal injury in exercising 

statutory power under federal environmental law to decide on a coal mine 

proposal that would contribute to climate change through its greenhouse gas 

(GHG) emissions. The decision remains a significant moment in Australian 

jurisprudence as it marked the first time that the government was found to 

have a duty of care regarding climate harms. It has been noted that the 

‘salient features approach’, including reasonable foreseeability of harm, 

coherence, control, vulnerability and reliance, has been adopted by 

successive courts in Australia to find the existence of a novel duty of care 

although never before in a climate context.432 Importantly, imputing a common 

law duty to the Government in the exercise of its statutory decision-making 

power was a new direction in Australian climate law.433In the Netherlands 

case of Urgenda Foundation v The State of the Netherlands 

(2019)434successive Dutch Courts found that the Dutch Government owed 

citizens a duty of care to take appropriate measures against the threat of 

dangerous climate change. Appellate courts emphasized positive obligations 
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under the European Convention on Human Rights to found this responsibility. 

This marked a shift from rights-based approach to an argument in negligence 

based on duty of care within a state obligations theory.  The finding of a novel 

duty of care in Sharma opens up avenues for this argument to be made in 

other cases beyond climate impacts, resonating strongly with the 

accountability line of reasoning. 

As seen above, generally public authorities are exempt from duty of care 

obligations in respect to performing their statutory functions unless the 

exclusionary rule applies. Equally, the imposition of a duty of care will 

generally be excluded on policy grounds where it is inconsistent with, or has 

a tendency to discourage, due performance by an authority of its duties.435The 

exclusionary rule is an exception to the general rule where public authorities 

may be held liable for omissions or commissions of duties expressly 

prescribed by statute in situations where a special relationship exists and 

there is actual or potential risk of harm through violation of human rights. 

Where statutory provision authorizes a particular activity from which harm 

results, the body conducting the activity will generally not be liable if it shows 

that it used all due diligence in the carrying out of its activities, and that the 

harm suffered was the inevitable consequence of the authorized 

activities.436The requirement to act without negligence requires the body to 

conduct the operation “with all reasonable regard and care for the interests of 

other persons.”437 

The mere assertion of the careless exercise of a statutory power or duty is 

not sufficient to establish a cause of action, and the exercise by a public 

authority of any statutory discretion is not justiciable provided the decision 

falls within the ambit of the discretion.438 In order to initiate a cause of action 

flowing from the careless exercise of statutory powers or duties the claimant 

has to show that the circumstances are such as to raise a duty of care at 
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common law, and this in turn is established by applying the usual principles 

as to whether the damage to the claimant was reasonably foreseeable, 

whether the relationship between the claimant and the defendant was 

sufficiently proximate, and whether it is just and reasonable to impose a duty 

of care. A right of action in negligence may arise where a statutory power is 

exercised without reasonable care and diligence, thereby causing 

unnecessary injury.439 

In the Kenyan High Court decision in Crystal Charlotte Beach Resort vs. 

Registrar of Lands, Bondo & 5 others, ELC Petition Number 4 of 2021 [2022] 

eKLR, the High Court (Ombwayo, J.) the Court found that public authorities 

would not liable for breach of common law duty of care in two instances; firstly, 

in the case of unforeseen event.  A reasonably foreseeable risk of injury is 

one that is not “far-fetched…fanciful” or “insignificant”.440If failure to fulfill a 

statutory duty was occasioned by factors beyond the control of the public 

authority such as acts of God or in the event of unforeseen events of an 

extraordinary and unprecedented nature, these would preclude liability by 

public authorities in the common law duty of care for failure to perform a 

statutory duty.441 Secondly, where the authority took a reasonable response.  

In determining whether a public authority would have taken precautions 

against the harm, four factors must be considered: (i) the probability that the 

harm would occur if care were not taken; (ii) the likely seriousness of the harm; 

(iii) the burden of taking precautions to avoid the risk of harm; (iv) the social 

utility of the activity that creates the risk of harm.442 

In summary, where a public body holds discretionary powers to enable it 

achieve a statutory purpose, the bona fide exercise of that discretion will as a 

general rule not attract liability, notwithstanding that it involves a foreseeable 

risk of damage to others as per X (minors) v Bedfordshire County Council443 

and Dorset Yacht Co Ltd v Home Office.444 Where, however, the allegation of 

negligence does not relate to issues of policy and the balancing of the public 
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interest, the existence of a duty of care is determined by the application of the 

three stage test identified in Caparo Industries plc v Dickman.445This involves 

establishing firstly, that a public authority owes a notional that is, contingent 

on foreseeability of harm. Secondly, that the authority was in a position of 

control over someone or something and should have foreseen the likelihood 

of damage to a third party in close proximity if the public authority failed to 

take reasonable care in the exercise of that control. Thirdly, the assumption 

of responsibility exception applies and harm is foreseeable. 

Standard of Care in the Context of the Five Constitutional Principles of 

Election Management in Kenya 

A public body offering a service to the public assumes a responsibility to those 

using the service. The assumption of responsibility is an undertaking that 

reasonable care shall be taken, either expressly by statute or implied in 

common law, usually from the reasonable foreseeability of reliance on the 

exercise of such care. In this sense, harm caused as a result of failure by a 

public authority to undertake or perform a statutory duty constitutes breach of 

duty of care as held in Nickson Muthoka Mutavi v Kenya Agricultural 

Research Institute446and in Kenya Wildlife Service (KWS) v Pauline Awino 

Omondi.447 

Duty of care can be established on public authorities where the circumstances 

are such as to raise a duty of care either in statute or at common law, which 

in turn is established by applying the three principles as to whether the 

damage to the claimant was reasonably foreseeable, whether the relationship 

between the claimant and the defendant was sufficiently proximate, and 

whether it is just and reasonable to impose a duty of care, the question now 

turns on whether and to what extent a duty of care would imposed on public 

elections management bodies in Kenya. 

By virtue of the significance of their role, functions and responsibilities, EMBs 

are primary enablers of democracy by facilitating competitive elections. 

Because EMBs shoulder the democratic expectations and trust of the people 

they must uphold democratic values to the high standards envisaged in the 

Constitution even when some of those values are not expressly legislated 

with clarity such as transparency, gender balance, sensitivity to customs and 
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traditions, treatment of ethnicity, providing electoral access to marginalized 

groups and creating conditions that are conducive to fair electoral 

competition.448 The Constitution of Kenya at Article 81 prescribes five 

unequivocal principles for the electoral system, Political Rights Principle 

under Article 38 including freedom to form or participate in forming a political 

party, to campaign for a political party or cause449 and the ‘right to free, fair 

and regular elections based on universal suffrage and the free expression of 

the will of the electors,450The Gender Principle: that not more than two-thirds 

of the members of elective public bodies shall be of the same gender, Fair 

representation principle which envisages fair representation of persons with 

disabilities,451Universal suffrage principle and the Free and Fair Elections 

Principle which requires elections to be by secret ballot, free from violence, 

intimidation, improper influence or corruption, conducted by an independent 

body, transparent and administered in an impartial, neutral, efficient, accurate 

and accountable manner. This is further amplified by Article 86(a) of the 

Constitution which requires that ‘At every election, the Independent Electoral 

and Boundaries Commission shall ensure that whatever voting method is 

used, the system is simple, accurate, verifiable, secure, accountable and 

transparent; the votes cast are counted, tabulated and the results announced 

promptly by the presiding officer at each polling station; the results from the 

polling stations are openly and accurately collated and promptly announced 

by the returning officer; and appropriate structures and mechanisms to 

eliminate electoral malpractice are put in place, including the safekeeping of 

election materials.’ 

These five principles and in particular the free and fair elections principle 

embody a special duty and responsibility on EMBs in Kenya constituting the 

ultimate foundation for free, fair, efficient, accurate and accountable 

elections.452The import of these principles is that they establish the standard 

expected from the Interim Electoral and Boundaries Commission in managing 

national elections in Kenya and the basis upon which a statutory duty of care 

can be attributed or deduced. These Constitutional principles require EMBs 

to observe the highest standards required to realize them. Because of the 
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weight of these roles and responsibilities, EMBs are expected to act with the 

highest standards of discipline, integrity, diligence, and accountability in 

managing elections hence the basis for a duty of care attribution on EMBs. 

The IEBC is one of ten independent Constitutional Commissions under Article 

248(2)(c) of the Constitution and the only body in Kenya established under 

Article 88 of the Constitution with the responsibility for conducting or 

supervising elections to any elective body or office established by the 

Constitution, and any other elections prescribed by an Act of Parliament. 

IEBC is also charged with the continuous registration of citizens as voters, 

regular revision of the voters’ roll, delimitation of constituencies and wards, 

the regulation of the process by which parties nominate candidates for 

elections, the settlement of electoral disputes, including disputes relating to 

or arising from nominations but excluding election petitions and disputes 

subsequent to the declaration of election results, registration of candidates for 

election, voter education, facilitation of the observation, monitoring and 

evaluation of elections, the regulation of the amount of money that may be 

spent by or on behalf of a candidate or party in respect of any election, 

development of a code of conduct for candidates and parties contesting 

elections; and monitoring of compliance with the legislation required by Article 

82(1)(b) relating to nomination of candidates by parties.453 

IEBC has the power to develop and enforce compliance with the code of 

conduct for candidates and political parties.454 IEBC is also responsible to 

ensure that at every election, whatever voting method is used, the system is 

simple, accurate, verifiable, secure, accountable and transparent,455 that the 

votes cast are counted, tabulated and the results announced promptly by the 

presiding officer at each polling station,456 that the results from the polling 

stations are openly and accurately collated and promptly announced by the 

returning officer;457 and that appropriate structures and mechanisms to 

eliminate electoral malpractice are put in place, including the safekeeping of 

election materials.458 Other prominent responsibilities on IEBC in terms of 

                                                           
453   Article 88(4)(a)-(k). See also, Articles 256(5) and 257(4). 
454   Article 84. 
455   Article 86(a). 
456   Article 86(b). 
457   Article 86(c). 
458   Article 86(d). 



Towards A Duty of Care Theory in Elections Management in Kenya 

150 

management of elections includes vote counting and verification in 

presidential elections,459 declaring election results in writing460 

In Republic v Independent Electoral and Boundaries Commission (I.E.B.C.) 

ex parte National Super Alliance (NASA) Kenya & 6 others(2017)461the Court 

took cognizance that IEBC had a duty of care to act in a transparent and 

accountable manner and take steps to inform the public on the progress of 

procurement of election materials and printing of ballot papers.462The IEBC 

falls outside the exclusionary rule that prevents liability for public authorities 

for omissions in performing their statutory duties for three reasons under 

Caparo; first, the IEBC’s duties are expressly prescribed by Articles 81, 86, 

88, 138, 140, 163 and 249 of the Constitution and in the Elections Act, No. 24 

of 2011 and the Elections (General) Regulations. Secondly, a special 

relationship exists, one that amounts to a special statutory monopoly under 

the Constitution and Electoral Laws and one which impacts directly on the 

political rights of citizens under Article 38. Its statutory role, duties and the 

manner in which IEBC performs those functions are at the heart of democracy 

and sovereignty of the people. There is also a relationship of trust implicit in 

the legal framework. Thirdly, there is a risk of actual or potential harm through 

breach of citizens’ rights specifically political rights. The very existence of 

IEBC and the constitutional safeguard of its independence from interference 

by anybody or person is a direct reflection of Thomas Hobbes and John 

Locke’s Social Contract Theory which posits that in order to avoid anarchy 

and have rule of law, rational persons consent to give up their individual rights 

of self-government to a centralized authority to exercise power on their behalf 

in trust and in their interest. 

Applying the Caparo test leads to the conclusion that EMBs in Kenya not only 

owe a duty of care standard, but also that the nature of such standard would 

be a novel Constitutional duty of care.  Therefore, IEBC owes a notional, that 

is, contingent on the foreseeability of harm) duty of care to manage the 

electoral process strictly in conformity with the Constitution, Electoral Laws 

and Court decisions as established in Maina Kiai (2017) and Odinga (2017). 

Secondly, that IEBC is in a direct position of control and statutory oversight 

over all aspects and processes in the elections. There is close proximity if 

IEBC fails to take care in the exercise of that control. Thirdly, the assumption 
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of responsibility exception applies and harm is foreseeable if IEBC fails to 

meet the Constitutional threshold of free, fair, transparent, accountable, 

credible and verifiable elections. 

There are three justifications for a novel duty of care for EMBs; firstly, there 

are limited alternative remedies especially considering that Judicial Review 

has very limited utility, if any, particularly in Presidential Election Petitions, the 

Supreme Court has both original and exclusive jurisdiction. There is no other 

way to hold IEBC, a legally independent institution, legally accountable, 

certainly not politically. Secondly, the IEBC by virtue of its Constitutional and 

statutory independence is a unique monopoly with a wide range of powers in 

handling elections that directly impacts on political rights of citizens under 

Article 38 and which bears heavily upon the democratic principles and 

sovereignty of the people of Kenya. This creates a unique relationship which 

amounts to a novel duty of care and trust. Thirdly, the standard of proof in 

election petitions is quite unique. In Odinga vs IEBC (2017) the Supreme 

Court affirmed that ‘the standard of proof in Election Petitions is higher than a 

balance of probabilities but not beyond reasonable doubt.’ This higher 

standard of proof was based on the notion that election petitions were not 

ordinary suits between two or more parties but involves in the case of a 

presidential petition, the entire nation. 

Although there are fears that establishing a duty of care based directly on a 

public authority’s statutory powers and duties would mix private and public 

law, this is part of a larger issue whether there should be a special 

administrative liability.463 The decision in Anns case has been interpreted to 

answer this in the affirmative and necessitating a change to the current law 

by creating an avenue of redress entirely different from the existing law of 

tort.464 The gap to be remedied requires an expansion of general law of torts 

by developing a sui generis administrative liability as a public law alternative 

for failings by EMBs to uphold Constitutional duties and functions to the 

required Constitutional standards.465 
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Conclusion 

This paper proposes the establishment of a novel public law principle of 

administrative liability on EMBs based on the duty of care obligation 

envisaged by the Constitution’s principles. Because EMBs, primarily the IEBC 

in Kenya are in practice and theory, caretakers of the Constitution’s principles 

in matters elections and because those critical duties and functions are 

accorded to singular authority under a unique Constitutional mandate, the 

proposed recognition of a Constitutional Duty of Care in elections 

management is not only a doctrinal legal theory but a practical utility to 

conceptualize electoral processes as managed and administered by EMBs. It 

links together all Constitutional and Statutory principles governing 

management and administration of elections processes in Kenya. The theory 

provides a legal filter through which the actions and exercise of statutory 

discretion by monopolistic Electoral Management Bodies such as IEBC could 

be scrutinized. Finally, recognizing and embracing a Constitutional Duty of 

Care standard could provide an operational legal theory against which 

Electoral Management Bodies can conduct and dispense their Constitutional 

and Statutory mandates in every nation that aspires to democratic principles. 
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ABSTRACT 

Elections are a critical part of democracy but challenging to conduct in many 

parts of the world, especially in Africa. It has been a few decades since many 

African countries adopted a multi-party democratic system of governance. 

Some progress has been made while challenges remain. This paper 

evaluates the challenges of electoral malpractice in Kenya’s quest for 

democratic governance. Electoral malpractice in Kenya has been manifested 

by strategic manipulation of electoral rules, electoral institution, electoral 

administration, and manipulation of voters. It is due to such practices that 

election offences manifest in many forms such as misuse of state resources, 

bribery, undue influence and interference with the Independence of the 

electoral body. These offences have remained a deterrent in Kenya’s quest 

for a good democratic governance. The Kenyan Constitution has granted the 

Independent Electoral and Boundaries Commission, Director of Public 

Prosecution and other law enforcement agencies extensive powers to 

oversee, investigate and prosecute all election offences in Kenya, while the 

role of the court is to determine electoral disputes. The paper reviews Kenya’s 

electoral laws, court decisions as well as legislations criminalizing electoral 

malpractices so as to arrive at a balanced and objective analysis. Electoral 

malpractices have not abated since the promulgation of the electoral laws and 

the current Kenyan Constitution in 2010, as till date electoral malpractices are 

still reported. The paper also examines the triggers of electoral malpractice, 

violence, legitimacy crises, corruption, and other vices that are closely linked 

to electoral fraud. Lastly it concludes by setting out strategies and 

recommendations that would tackle challenges encountered in electoral 

process and improve electoral integrity including inter alia the adoption of an 

efficient technology in the electoral process that is transparent and abiding by 

the principles of Article 10 of the Constitution of Kenya.   
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INTRODUCTION 

Elections have evolved beyond merely serving as a means to end 

authoritarianism or transition to democracy; the credibility of the electoral 

process has also become a crucial instrument for assessing the integrity and 

legitimacy of a democratic regime. Electoral malpractice in Kenya has proved 

to be persistent and incurable.  Kenya has had many elections since the 

establishment of a multi-party democracy but still there exists cases of 

malpractice.  Every time we go to elections across Africa, we always have 

political instability, destruction of social cohesion and psychological trauma 

undermining democracy. To address this issue, it is essential to provide civic 

education, maintain open dialogue between leaders after elections and the 

declaration of results, and strengthen institutions to effectively address the 

concerns of the electorate.  While elections in Kenya are supposed to be free 

from crime and offences during the election period, this has not been the case. 

The effects of these crimes and offences have slowed national economic 

growth as a result of un-conducive investment environment and loss of 

investor confidence, destruction and loss of property, loss of lives and the 

selection of incompetent or corrupt leaders who do not uphold the tenets of 

democracy and Constitutionalism466.  The legitimacy of a sitting government 

may be jeopardized if the electoral process behind the system is riddled with 

crimes and offences thus disrupting peace and halting development. The 

country’s economy could also be destabilized by electoral malpractices, such 

as increased inflation emerging from enormous uncontrolled campaign 

monies, irregular financial transactions such as money laundering and 

pyramid schemes, irregular property acquisition and destruction of property 

by political hooligans and dissatisfied citizens, thus destabilizing the market 

economy of some goods and services467. 

This paper aims to examine the causes and manifestations of electoral 

malpractices in Kenya. It also evaluates the compatibility of the election laws, 
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policies, and practices adopted to counter these malpractices with the 

fundamental principles of the rule of law, democracy, and human rights. 

Furthermore, the paper offers recommendations on how to effectively address 

electoral malpractice in Kenya, with the goal of informing policy on crime 

prevention in the electoral process, promoting democratic elections, and 

encouraging the effective use of technology in election management. 

RESEARCH METHODOLOGY 

The research methodology was explanatory, purposive and descriptive 

desktop research. The research is designed to be explanatory so as to give a 

detailed analysis on the menace be devilling electoral malpractices in Kenya 

and also to provide an understanding underlying the phenomena. It heavily 

relies on primary and secondary sources. Primary data was sourced from 

domestic statutes, reference was also made to secondary data available in 

books particularly the judiciary bench book on electoral dispute resolution, 

journal articles, internet, policy documents and reports to provide an in-depth 

analysis on the challenge of electoral malpractice since time immemorial to 

the present day and thereafter providing recommendations for the same. For 

this paper information is heavily reliant on secondary sources as stated 

above. Finally, the article will also greatly rely on local case laws sourced from 

the electronic Kenya Law Reports. 

Background of The Problem; Past and Present 

Colonial period 

The Kenyan African population was able to vote for the first time in March 

1957, the 1957 elections mark the genesis of election offences and 

malpractice in Kenya. Following the Mau-Mau insurgents, military defeat, the 

colonial government controlled the elections to secure their own interests by 

ensuring political victory of their allies and deprived Mau-Mau sympathizers 

the right to vote. The colonial masters disenfranchised Mau-Mau 

sympathizers by restricting voting to only the elites and those who proved 

loyalty towards the regime. The process of registration and the restriction of 

the right to vote in public elections contributed in part to the transformation of 
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temporary and ambiguous wartime allegiances into fixed, post-conflict 

political identities.468 

Post-Independence period 

In the 1966 by-elections, ethnic divisions along party lines were entrenched 

in the political arena. Kenya African National Union’s (KANU) plan was to 

neutralize and confine Odinga’s influence to prevent Kenya People’s Union 

from growing. Legal registration of Kenya People’s Union was delayed until 

nomination day and candidates were denied licenses to hold rallies during 

campaign. The sole national broadcaster, voice of Kenya, gave them a news 

blackout and their supporters were harassed469. Kenya People’s Union was 

banned on October 30, 1969 making it impossible for any candidate or 

presidential candidate opposing KANU or Kenyatta to stand for election. 

Kenya was now a de facto one-party state. 

During the 1992 elections, electoral malpractice was observed, in particular 

vote rigging and vote buying. Political participation in the elections were 

reduced to ethnic mobilization of the unemployed youth through propaganda 

and violence subsequently leading to electoral conflict in Rift Valley470, 

subsequently an election petition was filed by the aggrieved party in Matiba v 

Moi, where an election petition filed against the then sitting president Daniel 

Moi in the 1992 general elections but the court dismissed the election petition 

on the basis of a technicality owing to the fact that the petitioner had not 

signed the election petition in person as required by law.471 The petitioner 

could not personally sign the petition due to the stroke he suffered and his 

wife signed for him under the Power of Attorney. Similarly, the 1997 general 

elections also had electoral malpractices observed and electoral violence was 

witnessed with observed loss of human life, and the increase on Internally 

Displaced Persons472. The 2002 general election were rather considered to 
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be transitional from an oppressive regime to a democratic regime under the 

new regime headed by the Kibaki’s administration. 

The 2007–2008 Kenyan general election crisis was a violent political, 

economic, and humanitarian crisis that erupted in Kenya after former 

President Mwai Kibaki was declared due to protests over election fraud 

claims. Cases of vote buying, corruption, and voter bribery were reported. 

Other corruption related events included corruption and bribery linked to 

major political parties and players in the elections, misuse of state resources 

and personnel for campaign purposes and collusion between the government 

and the private sector, with the latter financing the campaigns in 

circumstances that warranted public scrutiny. 

Post 2010 Constitution 

The 2013 Presidential Election Disputes 

The 2013 presidential election disputes generally revolved around alleged 

failure of Independent Electoral and Boundaries Commission (IEBC) to 

conduct the election in accordance with the principles set out in the 2010 

Constitution. In summary those principles require the IEBC to establish 

appropriate structures and mechanisms to eliminate electoral fraud and 

malpractice.  Fast forward still in Raila Odinga 2013casethe petitioners tried 

to introduce an affidavit after the initial petition which detailed substantial 

irregularities across the country which the court made an order to exclude 

from the proceedings. The court justified the rejection of this affidavit as a 

requirement for a disciplined trial process. The petitioners also sought orders 

for a forensic audit for the IEBC’s electronic system but the said orders were 

also rejected based on technicalities of procedure. It would seem the court 

privileged expediency over substantive matters which touched on 

irregularities of election results. They cited Article 140 of the Constitution of 

Kenya which sets the time limit of determining the presidential election petition 

to justify the strict compliance with presidential election petition timeline. The 

question of alteration of electoral rolls was also addressed and the petitioners 

relied on the Indian case of Lakshmi Charansen & Others v AKM Hassan 

Uzzaman & Others. The facts of the case were based on a writ of petition filed 

before the high court in Calcutta which alleged that the electoral rolls in the 

state of West Bengal had not been properly revised for the purpose of the 

general elections. The Supreme court held that the erroneous inclusion or 

omission of the names of few persons may have serious consequences, but 

if a considerable number of names of such persons are either wrongly 
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included in, or excluded from the electoral roll, it will be of great consequence, 

furthermore the court stated that a perfect electoral roll is not possible but at 

the same time it must be remembered that the name of any eligible voter 

should not be omitted from, nor the name of any disqualified person included 

in the electoral roll, in violation of relevant electoral laws .473 The Supreme 

court in its final determination held that there have to be irregularities which 

have to affect the outcome of the election and the petitioners did not adduce 

sufficient evidence, and that the voters roll was an amalgam of multiple 

documents.474It is evidently clear that even after the ushering of Kenya’s 

current Constitution, Kenyans were still hesitant in trusting the capability of 

the Independent Electoral and Boundaries Commission in carrying an 

ethically and constitutionally election due to technicalities that are avoidable. 

Elections cannot be perfect as even the best democracies such as the United 

States of America encounter challenges but this should not open room for 

perpetrating irregularities that will go on to destroy our hard-fought 

democracy. 

The 2017 Presidential Election Disputes 

In 2017 general elections was held for the first time under an elaborate regime 

of electoral laws including amendments to the elections Act made to introduce 

the Kenya Integrated Electoral Management System which was a new device 

intended to be used in the biometric voter registration, and on the election 

day, for voter identification as well as the transmission of election results from 

polling stations simultaneously to the constituency tallying center and the 

national tallying center.475 

There were two main disputes regarding the 2017 general elections. The first 

generally revolved around vote counting and tallying, and electronic 

transmission of election results from constituency and county tallying centers 

to the national tallying center.476In summary, the complaints contended that 

IEBC had conducted the election so badly that it failed to comply with the 

governing principles established under various provisions of the Constitution. 
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The specific complaints regarding the first 2017 presidential petition were that 

the IEBC had, inter alia: allowed third parties to hack and fraudulently 

manipulate the IEBC’s servers to produce a pre-determined outcome. A 

scrutiny of result declaration forms and the IEBC server, with which the IEBC 

refused to fully cooperate, confirmed the veracity of the complaints. 

Applications by the respondents to strike out some of the petitioner’s affidavits 

and annextures were disallowed477 as opposed to the 2013 decision where 

applications of that nature were allowed hence were struck off. This made the 

petitioner’s case to be water tight as all the allegations of electoral 

malpractices were proved to the required standards. Section 83 of the 

Election’s Act was also in contention as in Raila Odinga 2013presidential 

election petition a strict and conjunctive approach was adopted by the court 

in interpreting the said Section as the petitioner did not only have to prove 

non-compliance but that non-compliance with the law affected the election 

results,478contrary to the court’s reasoning in Raila Odinga 2017 presidential 

election petition where the petitioner had to prove only non-compliance with 

the written law and it was a sufficient justification that the elections were not 

free and fair.  The Supreme court in the end held that by a majority of four 

and two dissents that the IEBC had committed substantial illegalities and 

irregularities that went to the heart of the election; no court properly applying 

its mind to the evidence and the law could, in good conscience, ignore the 

illegalities and irregularities and the presidential election was vitiated by the 

principles set out in Articles 10, 38, 81 and 86 of the 2010 Constitution as well 

as in the electoral laws.479Notably, the Supreme Court held that the threshold 

for nullification of elections was two-fold and disjunctive, furthermore the 

petitioner had discharged it’s burden to the required standard hence it shifted 

to the main respondent the electoral body which failed to prove that such non-

compliance did not affect the result of the election.480 The nullification of the 

2017 presidential election, the first such decisions in Africa and only the fourth 

in the world, attracted praise from many people, and severe criticism from the 

incumbent president and politicians aligned to his party.481Despite all this, the 
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Supreme Court failed to sanction any specific person for the illegalities and 

irregularities that led to the nullification of the first presidential election. 

In analyzing the threshold of the second 2017 presidential election petition 

conducted on the 26th October 2017 after the nullification of the first one.482 

Two major issues became evident, first was the presidential election held on 

26thOctober 2017 marred with irregularities and illegalities and second what 

is the effect of the Election laws (Amendment) Act, 2017 on the conduct of 

presidential elections held on the aforesaid date? On the first issue of the 

Constitutional threshold for a free and fair elections under Article 81 of the 

Constitution, the petitioners contended that because nominations were not 

conducted before the fresh election then the election did not conform with the 

Constitution. The petitioners provided a case in point to parliamentary 

elections where fresh nominations are conducted whenever those elections 

are declared null and void on the other hand the respondents argued that 

since the supreme court did not find fault in the nominations when it voided 

the elections hence there was no need to conduct a new round of 

nominations.483It is evident the Supreme Court’s failure to take into 

consideration several disconcerting matters that, if properly considered, 

would easily have led to nullification of the repeat election. 

The 2022 Presidential Elections Disputes 

The 2022 presidential election petition will arguably go down in history as the 

last presidential election petition to have the veteran politician Raila Odinga 

as the main petitioner in Kenya’s new Constitutional dispensation, 

nevertheless it continued to shape our jurisprudence in as far as presidential 

election petitions in Kenya are concerned. The petitioners argued that IEBC 

abdicated and surrendered it’s role to conduct elections to Smartmatic and 

that IEBC vigorously fought any attempt to subject Smartmatic’s activities to 

accountability and transparency including the safeguards required by 

Regulations 61 (4) (a), 69 (1) (d), (e), (iii) and 75 (6) of the Elections (General) 

Regulations, 2012.484In response the IEBC submitted that the electoral 

system met the constitutional threshold that all necessary information was 

accessed only by authorized persons and that the information was accurate, 

complete and protected from malicious modifications either by authorized or 

unauthorized persons. Kenya’s supreme court upheld the victory of the former 
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deputy president William Ruto in the August 9 presidential elections. It was 

arguably the most highly contested elections this country has ever seen as 

for the first time a candidate barely garnered the 50+1 vote required threshold 

for a contestant to be declared president.485 The unanimous verdict was 

delivered by Martha Koome the Chief Justice of the Republic of Kenya stating 

that apart from the eleventh-hour denunciation of the verification process by 

the four commissioners the aforesaid commissioners have not shown any 

evidence that the election was compromised. It was the petitioner’s argument 

that the language of Article 138 (3) (c) of the Constitution of Kenya does not 

envisage a situation where the chairperson can arrogate to himself unfettered 

authority to verify and tally the results at the national tallying center without 

involving the other commissioners. The petitioners relied on the court of 

appeal decision in IEBC v Maina Kiai & 5 Others(2017) e KLR as affirmed by 

the supreme court in Raila Odinga v IEBC and 2 Others(2017) e KLR in 

reiterating that Regulation 87 (3) of the Elections (General) Regulations, 2012 

is unconstitutional, to the extent that it purports to vest the power of verification 

and tallying in the chairperson of the IEBC.486The court stated that there was 

no evidence adduced that the results had been tampered via hacking of IEBC 

servers as was alleged by the petitioners,487 consequently the court took 

cognizance of the fact that the four defiant commissioners actively 

participated in the verification and tallying of the presidential results until just 

before the declaration of the results by the chairperson.488 The decision hence 

paved way for Ruto to be sworn in as Kenya’s 5thpresident. 

Needless to say, the court failed to take into account various factors in 

dismissing the presidential election petition including the unilateral act of the 

IEBC chairperson in verifying and tallying the presidential election results at 

the National tallying center in Bomas. The court failed to take into account 

that the chairman of IEBC published Gazette Notice No. 4956 of 2022489 in 

which he designated himself as the presidential returning officer hence going 

against the Constitution specifically, Article 138 (3) (c) which vests the power 

to tally and verify the election results on the IEBC which is the composition of 

the chairman and other 6 commissioners. 
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Theoretical Framework 

Social Contract Theory 

Elections are important as primary means through which the ruled (the 

people) select and establish a binding social contract with their leaders and 

the government as an institution. 

This theory was coined by Thomas Hobbes, John Locke and Jean-Jacques 

Rousseau who advanced it in different perspectives.490 In the Social Contract 

Theory, the governed, make a contract with their rulers, defining the authority, 

rights and duties of each one of them in order to form a society.491 Once 

people agree to become a part of the society, they give up their individual 

freedom for protection by the government.  

The government therefore, is a product of its citizen, thus, Article 38 

Constitution of Kenya 2010 guarantees every citizen the right to free, fair and 

regular election. Electoral malpractice is an offence that threatens the 

formation of government, going against the general will of the citizens. In 

Social Contract people agree to give up their rights with the expectation that 

others would do the same for them.492 The legitimacy of a sitting government 

may be jeopardized if the electoral process behind the system is riddled with 

electoral malpractices. 493Through the social contract theory, the place of law 

such as the election laws is that which promotes social order. Electoral 

malpractice denies this social contract the chance to become a reality.    

The Tribal Theory 

Tribalism and negative ethnicity instigate electoral practices seeing that 

individuals corrupt the electoral process and system in an attempt to compete 

for political power. They believe political power would guarantee them a 

greater share of the national resources. As stated earlier, Kenya had its first 
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elections in 1957 and the people of Kenya chose their representatives into 

the Legislative Council of Kenya, this was the beginning of tribal diversities as 

the Agikuyu and other larger communities dominated Kenya African National 

Union’s leadership while Kenya African Democratic Union was led by 

personalities from the smaller Rift Valley communities.494 

Kenya has a history of pronounced ethno-political divisions, which have 

resulted in disputed presidential elections results and election-related 

violence.495 Tribalism often has adverse effects as it can easily deny a very 

productive country the leadership it deserves.496 

The Winner takes all Theory 

Colonialism was a winner-takes-all system that entrenched the principle of 

‘might is right’ and used the control of the state as the excuse for 

dispossession and oppression. 497At Independence, Kenya inherited the 

Winner-take-all model particularly for the presidency, with ethnic and racial 

identities as the primary vehicles for political competition.498 This has led to 

the manipulation of the electoral process by individuals in an attempt to cling 

to political power. 

Conceptual Framework 

Conceptualizing Free, Fair and Credible Elections 

Free, fair and credible elections are principles upon which other indicators of 

democracy are evaluated.499Lingberg posits that a fee and fair electoral 
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process enacts an important component of distributive justice in relation to 

power and enhances authority and legitimacy of a democratic elected 

government. A free and fair process enhances the credibility of election 

outcomes. An election is deemed credible when people trust it’s results and 

believe that it produces an outcome that reflects the will of the people. 

More often than not, opinions of the people are founded on their vote choice, 

with the winners perceiving the elections as having been credible and the 

losers holding a contrary opinion.500. The parameters upon which the 

freeness, fairness and credibility of an electoral process are measured remain 

contested, although there is consensus on free and fair elections as a primary 

measure of emerging and mature democracies. It is generally agreed that the 

government should not only create conditions that enable free, fair and 

credible elections but should also develop Institutional capacity necessary for 

the practice of democratic politics. Attainment of free, fair and credible 

elections therefore remains elusive as indicators may be contextual, because 

there is lack of overtly agreed measurement tools. In other words, what is 

free, fair and credible should take cognizance of unique and different realities 

such as a democracy emerging from internal conflicts or electoral violence a 

case in point being the electoral violence in the 2007/08 elections. The 

presence of peace in Kenya’s 2013 national elections was the measure for a 

free and fair elections.501 

However free, fair and credible elections should not be interpreted as an end, 

but as a basis on which fundamentals of democracy such as equality, social 

justice, popular participation and non-discrimination are built. According to 

Goodwin-Gill there is no coherent way of measuring the freeness and fairness 

of an election, apart from the fact that it is a judgement from either an observer 

or a participant, thus the credibility of an election is relative and what may be 

conceived as free, fair and credible today, may not be so tomorrow or in a 

different context.502 

What is important to take note of is that any discrepancies in the electoral 

process should be identifiable as per the law, acceptable by principle and can 
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be corrected through political dialogue and the rule of law.503 This article 

conceptualizes free, fair and credible election as a complex process, defined 

by the experiences of the primary participant, the voter, as guided by 

established electoral institutions. Acknowledging the complex number of 

variables used to define what a free, fair and credible election is, this paper 

limits it’s analysis to the electoral legal framework, the election management 

body, the Independent Electoral Boundaries Commission, political parties and 

the media to assess Kenya’s national elections. This article opines that a free, 

fair and credible elections, whether perceived as universal or contextual, 

legitimizes power and authority for those elected to office and the government 

as an institution. 

Forms of Electoral Malpractices 

Forms of electoral malpractices can be manifested in many forms, this article 

will focus on misuse of state resources, use of undue influence, bribery, 

interference with the independence of the electoral body and hate speech. 

Misuse of State Resources 

To start with, in 2017 general elections, the European Union observed 27 

instances of misuse of state resources in 16 counties. 504This primarily 

concerned the use of officially county and national government vehicles to 

and from campaign events. Further Jubilee political movement benefited from 

the advantages of incumbency, for example using a national event, Mashujaa 

Day for campaign purposes.505 Notably; the Leadership and Integrity Act 

under Section 23 (1) requires cabinet secretaries and county executive 

committee members to remain politically neutral, While Section 14 (2) of the 

Election Offences Act prohibits national and county government from 

advertising achievements during the election period be it the print media, 

electronic media or by way of banners. The findings of the Strategic Public 

Relations and Research ltd showed that the Kenya Broadcasting Corporation 

had an obvious preference for president Mwai Kibaki and Party of National 
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Unity (PNU) with the consistent coverage of over 50 % of airtime with the 

other parties and candidates sharing the rest. 506Further it observed that there 

were biases in favor of the incumbent’s political party both in public and 

private media.507 

Finally, during the 1997 general elections, the consensus among political 

observers, journalists, and other Kenya watchers was that the incumbent had 

taken advantage of his incumbency to ensure electoral victory even before a 

single ballot had been cast.508 This electoral period also saw various 

confrontations between the security apparatuses of the state and members 

of the opposition. For instance, barely five months away from the elections, 

political mobilization, which started with the Limuru Convention on 

constitutional reforms which culminated into the sabasaba confrontation left 

ten people dead, most of them students, and hundreds injured.509 A week 

later, the security forces again stormed a peace prayer in Nairobi’s main 

Anglican church and left a prominent church leader and opposition activist, 

Reverend Njoya for the dead.510 

Bribery 

Bribery refers to the receiving or offering any undue reward by or to any 

person whomsoever, to influence his behavior, and to incline him to act 

contrary to his duty and the known rules of honesty and integrity.511Voter 

bribery refers to the distribution of a material benefit to an individual voter in 
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exchange for support in a ballot.512 Bribery remains one of the most offensive 

corrupt practices. It is also an election offence under Section 9 of the Elections 

Offences Act. In 2017, Javas Bigambo observed that of those who 

participated in the survey, at least 56% confirmed that they had received a 

bribe from a political aspirant and as such, despite voter bribery being a crime, 

a majority of persons still engage in it.513In William Kabogo v George Thuo &2 

Others, Justice Kamau found inter alia that the respondent was involved in 

voter bribery both in monetary form and gifts to voters such as alcohol and 

other domestic products.514Further, the Supreme Court of Uganda in Rtd Col. 

Dr. Kizza Besigye v Y.K. Museveni and Electoral Commission held that the 

offense of electoral bribery is not committed unless the gift, money, or other 

consideration is given or received by a person who is proved to be a 

registered voter.515 

Bribery at times has adverse effects. For instance, in Moses Wetangula v 

Musikari Kombo, the then Senate minority leader Moses Wetangula lost his 

seat after allegations of voter bribery and massive irregularities were proven. 

Voter bribery has contributed to limited opportunities for the millennials to 

improve their lives. The above illustrations draw a picture of how voter bribery 

is a threat to our democracy by interfering with people’s will on the choice of 

their leaders. It is for this reason that it should be done away with as it is a 

serious threat to our democracy. 

Undue Influence 

It occurs generally where a person directly or indirectly makes use of or 

threatens to make use of any force, violence, or restraint against any person 

to compel that person to vote or refrain from voting. In 2017 the European 

Union Election Observer Mission observed that there was an atmosphere of 

uncertainty and fear before the August 2017 elections. Further during the 
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2017 campaigns season, there were instances of the use of vulgar language. 

In Jagan Brasad v. Krishnadatt, it was alleged that a ruling prince who 

commanded great influence, among that tribe (sic) said in a public meeting 

that those who voted for the appellant “would go on to hell”. The court held 

that the words “go to hell” as used in the context amounted to a threat and as 

a result the exercise of undue influence on the voters.516 The Supreme Court 

of Kenya in Raila Odinga v Independent Electoral and Boundaries 

Commission observed that the “process of getting a voter to freely cast his 

vote, and more importantly to have that vote count on an equal basis with 

those of other voters is as important as the result of an election itself”.517 

Interference with the Independence of the Electoral body 

The Constitution of Kenya grants the Independent Electoral and Boundaries 

Commission Independence in as far as conducting elections is concerned. In 

2007, some commissioners were unilaterally appointed by the then president, 

Mwai Kibaki, who himself was a presidential candidate gave the impression 

that the then electoral body the Election Commission of Kenya was not 

independent. 518Such loopholes have for many years rendered the electoral 

commission in Kenya a tool for electoral rigging rather than an independent 

body. Kivutha Kibwana says that any party or individual pressurizing the 

electoral body should be made public.519 

Article 88 (4) (e) of the Constitution of Kenya provides that the IEBC should 

deal with electoral disputes and this position was upheld in Isaac Aluoch v 

IEBC, where the Supreme Court ruled that it lacks jurisdiction to entertain the 

petition in circumstances as it fell within the purview of the mandate of the 

IEBC.520 

The role of the judiciary in promoting free and fair elections 
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In Kenya the 2010 Constitution, the Elections Act no. 24 of 2011 and the rules 

made thereunder521 bestow upon the judiciary the power to hear and 

determine election petitions as well as try elections offences. Judicial 

proceedings also have the effect of precipitating legislative and Administrative 

Intervention to curb future irregularities.522 

Generally, the role of the courts with regard to free and fair elections is to 

fairly, impartially and expeditiously determine electoral disputes. The courts 

cannot effectively perform this role if they are beholden to politicians or any 

partisan interests.523 

Election dispute resolution often entails a delicate balance between two 

competing goals. The first is avoidance of decisions that reward or encourage 

electoral fraud or malpractice. The second is fidelity to the true remit of 

adjudication and specifically avoidance of decisions that usurp citizens’ 

sovereign democratic right to choose their leaders or unjustifiably invalidate 

citizen’s clear democratic choices under the guise of electoral dispute 

resolution.524 

Further the challenges experienced in any election process should be applied 

in developing measures to be employed in subsequent Elections. 

Comparatively, claims of machine error during the 2000 United States 

Presidential Elections which saw the democrat presidential candidate Albert 

Gore contest George W. Bush’s victory precipitated administrative reforms in 

Florida. Since the judgement, all Florida counties use precinct-tabulated 

equipment.525Such administrative intervention has the effect of enforcing 

credibility in future polls. 

The courts have the mandate to determine if an election meets the 

Constitutional threshold and whether the elections are conducted in line with 
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523  The Challenges of Adjudicating Presidential Election Disputes in 

Domestic Courts in Africa, (2015) 15 (2) African Human Rights Journal 
331-334. 

524  Raila Odinga & 5 Others v Independent Electoral and Boundaries 
Commission & 3 Others (2013) e KLR, paras 299-300. 

525  George W. Bush v Albert Gore (2000) 531 U.S 98. 
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these principles. This is because the Constitution of Kenya 2010 guarantees 

universal suffrage and provides conditions for elections that are free from 

violence, intimidation and other malpractices. When courts are faced with an 

election petition, there is therefore a need for a legal device or mechanism to 

determine which irregularities are minor and inconsequential and which are 

significant and in need of redress. The substantial effect rule does that. For 

many Anglophone African countries, this is an old rule inherited from the 

English legal system with the main point of this rule being elections should 

not be nullified for minor irregularities or infraction of rules.526 

In light of these challenges through the judicial committee on elections the 

judiciary has trained judges on how to handle elections expeditiously. The 

training has also focused on Internationalizing the amendment of the election 

petition rules as well as new Court of Appeal rules.527 

Role of the Supreme Court in promoting Free and Fair Elections. 

First and foremost, it is crucial to point out that the supreme court has handled 

many electoral disputes since its’ inception in 2012. Secondly, the Supreme 

Court decisions bind all other Kenyan courts and tribunals.528The Supreme 

Court’s decisions therefore decisively influence the judiciary’s overarching 

philosophy and approach towards the issue of free and fair elections. Further, 

the Supreme Court has faced significant credibility crises due to its handling 

of electoral disputes and other politically sensitive cases. Lastly and perhaps 

more importantly, the Supreme Court has a special statutory mandate to, inter 

alia:  

a) Assert the supremacy of the Constitution and the sovereignty of the 

people of Kenya; 

b) Provide authoritative and impartial interpretation of the Constitution. 

c) Develop rich jurisprudence that respects Kenya’s history and 

traditions and facilitates it’s social, economic and political growth; 

                                                           
526  See John Fitch v Tom Stephenson & Others Case No. M 324/ 107 

(2008). 
527  Balancing the Scales of Electoral Justice; Resolving Disputes from the 

2013 Elections in Kenya and the Emerging Jurisprudence published by 
International Development Law Organisation. pp. 33. www.idlo.int.  

528  See the Supreme Court decision in Richards Nyagaka v Chris Munga 
N. Bichage & 2 Others (2015) e KLR para 49. 
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d) Enable important constitutional and other legal matters to be 

determined having due regard to the circumstances, history and 

cultures of the people of Kenya.529 

It is however wrong for the Supreme court to consider itself Infallible and 

exempt from accountability merely because it is the apex court. 

The Role of The IEBC In Promoting Free, Fair and Credible Elections. 

After the adoption of the Constitution of Kenya 2010 and the Establishment 

of the Independent Electoral and Boundaries Commission Kenyans expected 

free, fair and verifiable elections under the Independent Electoral and 

Boundaries Commission following the 2007/08 post-election violence hence 

the promulgation of the New Constitution of Kenya 2010 ushered in a new 

Constitutional dispensation. In 2013 the IEBC flouted the procurement 

process in the equipment for conducting the general elections, similar 

mistakes were repeated by the IEBC in procuring ballot papers during the run-

up to the 2017 general elections while the 2022 general elections received 

praises all over the world for being conducted in a transparent and credible 

manner as even local observers were saying the results were in line with their 

own parallel tallies.530 Despite improvements such as this still a huge number 

of the electorate expressed their dissatisfaction in the manner the elections 

were conducted. To attempt to solve the challenge of electoral malpractice 

the IEBC attempted the use of technology in the management of elections as 

the way to go. The Court of Appeal in Independent Electoral and Boundaries 

Commission v Maina Kiai expressed the opinion that electronic transmission 

was crucial to safeguarding the integrity of elections in Kenya.531 

Section 44 (A)532 of the Elections Act provides for complimentary mechanism 

for the Identification of voters533, Section 39 (1C) of the Elections Act provides;  

                                                           
529  The Supreme Court Act Section 3. 
530  Availableathttps://www.aa.com.tr/en/africa/election-observers-happy-

with-Kenyan-polls-want-peaceful-transfer-of-power/2659216 last 
accessed on 10th December 2022. 

531  IEBC v Maina Kiai, Civil Appeal No.105 of 2017. 
532  Election Laws (Amendment Act No.1 of 2017, Section 19. 
533  Section 44 (A) of the Elections Act also requires the IEBC to put in place 

a Complimentary mechanism for Identification of voters and 
transmission of Election results that is accurate, simple verifiable, 
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“For purposes of a presidential election, the commission shall- a) 

electronically transmit and physically deliver the tabulated results of an 

election for the president from a polling station to the constituency tallying 

center; b) tally and verify the results received at the constituency tallying 

center and national tallying center and c) publish the polling result forms 

online public portal maintained by the commission. ”Section 39 (1D) of the 

Elections Act, on the face of it, appeared to be in line with Article 138 (3) (c) 

of the Constitution.534 

However, Section 39 (1D) of the Election Act presented a problem when read 

together with Section 39 (1E) of the Election Act, a reading of the two sub-

sections created a potential tension between physically transmitted results 

and those transmitted electronically. 535First the results were supposed to be 

from the same process, they should have been counted, tallied and verified 

before being transmitted. The way those sub-sections were crafted was not 

only vague and ambiguous but also created a conflict between two modes of 

transmission of results thus opened a window for tinkering with election 

results.  The import of Section 39 (1 G) of the Elections Act was to make live 

streaming of results from polling stations of no value when it came to the 

finality of the declared results.536 If the intention of parliament was that the 

results streamed live from the primary source should not matter when it came 

to the finality of declared results, then why should the country invest heavily 

in technology in the electoral process as provided for in Section 44 of the 

Election’s Act. 

The Constitution was very clear on the accuracy, verifiability and reliability of 

elections as it is this accuracy that guarantee democratic elections which is 

the foundation of a democratic state.  The provisions of the Elections Act are 

supplemented by the Election Technology Regulations 2017 which were 

developed with the IEBC in consultation with relevant stakeholders under 

Section 44 (5) of the Elections Act, however Technology failure instances 

have been witnessed even in the 2022 general elections meaning that the 

                                                           
secure, accountable and transparent in compliance with the provisions 
of Article 38 of the Constitution of Kenya 2010. 

534  Article 138 (3) (c) of the Constitution which provides: After counting the 
votes in the polling stations the Independent Electoral and Boundaries 
Commission shall tally and verify the count and declare the result. 
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electoral body has failed to comply with the set guidelines they themselves 

orchestrated. 

The Role of IEBC in Party Nominations in Kenya. 

In its administrative regulatory and quasi-judicial role, the IEBC has the power 

to hear and determine complaints relating to nomination of political parties 

and independent candidates for elections to the following 6 public offices; 

president, Governor, Senator, Women Representative, Member of National 

Assembly and Member of the County Assembly.537In the run-up to the August 

8, 2017 General Elections there are debates regarding IEBC’s role and 

fairness. Three issues are key. First, what is the impact of IEB’s role in 

conducting nominations by political parties, second what is the IEBC’s role in 

handling disputes arising from political party nominations? Third, how fair can 

IEBC be in handling contested nominations to run for presidential elections or 

where the IEBC officers have deep seated interests.? 

Article 88 (4) (d) of the Constitution of Kenya provides that:  

The Commission as envisaged under Section 4 of the Independent Electoral 

and Boundaries Commission Act is responsible for conducting or supervising 

referenda and elections to any elective body or office established by the 

Constitution and any other elections as prescribed by statute and in particular 

for the regulation of the process by which parties nominates candidates for 

elections and to act as an arbiter in the electoral dispute relating to or arising 

from party nominations.538 

CONCLUSION 

Electoral malpractices remain a huge challenge and threat to our democracy. 

Those found culpable of committing electoral malpractice and breaching 

electoral laws ought to be punished in order to deter any perpetrators from 

committing the same.  This will be a crucial step towards guaranteeing 

Kenyans free and fair elections and to maintain the system of democratic 

governance. It all requires dedication on the side of the IEBC and the 

government to work together in implementing the high standards set by 

parliament. 
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Recommendations 

Free and fair presidential elections in Kenya can be achieved when the whole 

process of conducting elections is free and fair which begins from party 

nominations.  Against this backdrop, this article proposes the following 

Recommendations: 

One, the electoral body should establish mechanisms to facilitate recounts in 

the event of disputes relating to the accuracy of counting and tallying. 

Two, IEBC should conduct civic political education to sensitize the public on 

electoral malpractices and advise them on abstaining from engaging in 

electoral malpractice. 

Three, The IEBC is supposed to ensure that public officers offer their services 

impartially in election related duties. Public officers should not hinder the 

functioning of the Commission but should facilitate its smooth running. 

Four, the electoral body is supposed to ensure that any public official who 

disregards electoral rules put in place is prosecuted and held accountable. 

The penalties are not punitive enough to deter politicians from engaging in 

electoral malpractice. 

Five, The IEBC must invoke its powers and order enforcement officers to 

investigate complaints promptly. This should be done without regard to who 

the complainants or accused persons are and their political inclinations. 

Further the positions they hold in the state should not be a determinant on 

whether to prosecute or not. The complaints must be responded to and where 

the election officials are not able to deal with complaint, they should forward 

it to an appropriate authority and follow up to ensure it is resolved. 

Six, towards realizing free and fair elections, there are other measures not 

directly placed within the electoral body but within their reach that can be 

employed. These include invalidation of undemocratically conducted 

elections and party nominations. Institutional mechanisms may also be 

employed and have effect of instilling discipline in the electoral process. The 

dispute resolution mechanisms under the Political Parties Act, Elections Act 

and the IEBC Act, have the capacity to check on malpractices by fearlessly 

disqualifying persons who obtain nomination via irregularities. This offers 

immediate relief to the persons disadvantaged by the flaw while at the same 

time acts as a deterrent against future malpractices.  However, flawed 
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nominations seem to be manipulated by party leaders and officials who 

happen to be the major contenders in the presidential elections. 

Seven, The International Community should not shy away from placing 

sanctions and other punitive measures in forcing states to comply with the 

Will of the people through democratically conducted elections.  Punitive 

measures can also be implemented by empowering the electoral body, such 

as barring individuals charged with electoral offenses from contesting in any 

future elections.  This will also have the effect of deterring future violations. 

In addition, An Independent judiciary is an essential ingredient in free and fair 

elections given their central role in resolution of electoral disputes and the 

promotion and protection of democracy. 

Finally, A complete ban on misuse of public resources and state organs 

during campaign periods should be effected. 
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